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LEAKING UNDERGROUND STORAGE TANK 
TRUST FUND AMENDMENTS ACT OF 1997 



THURSDAY, MARCH 20, 1997 

House of Representatives, 
Committee on Commerce, 
Subcommittee on Finance and Hazardous Materials, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 1:06 p.m., in room 
2322, Raybum House Office Building, Hon. W.J. ''Bill/ Tauzin 
(presiding). 

Members present: Representatives Tauzin, Crapo, Deal, Largent, 
Ganske, White, Manton, Stupak, Engel, Sawyer, and Furse. 

StafT present: Fred Eames, majority counsel and Alison Berkes, 
minority counsel. 

Mr. TAUZIN. The committee will please be in order. The sub- 
committee is meeting today to hear testimony on H.R. 688, the 
Leaking Underground Storage Tank Trust Fund Amendments Act 
of 1997 and the Chair recomizes himself for an opening statement. 

Let me first, before I maKe the opening statement, by way of ex- 
planation, point out that our good friend. Chairman Oxley, is at- 
tending to his father's death today and he has asked me to Chair 
the hearing and markup in his absence. I want all of vou to know 
that our hearts go out to him, and those of us who have experi- 
enced a loss of a parent feel his grief today and we share that with 
him. 

The subcommittee will come to order. H.R. 688 is the same bill 
that we adopted last year, and as Yogi Berra said, "It's like deja 
vu all over again." We'll hear testimony today on the bill, which 
was passed by voice vote last year. Not a comma was changed to 
my laiowledge. The bill is identical to the bill that was supported 
by members of this committee last year. Chairman Schaefer, I 
think, has gathered 16 bipartisan cosponsors from the committee, 
including Mr. Stupak, who is one of the prime sponsors of the legis- 
lation of the 104th Congress. I think we ought to congratulate both 
of them for their work. 

We have the same witness organizations that testified last July. 
They will tell us whether anything has changed since the LUST 
Program was last looked at then or what their views might be on 
this legislation. Each of us who owns a car pays taxes into this 
fund. On every gallon of gas we buy, we pay one-tenth of a cent 
into this LUST Program. The tax went into effect in 1987 and it 
expired at the end of 1995. Less than 40 percent of the money we 
have all paid into the program has been actually spent on the pro- 
gram. The figures last year were that we had spent $595 million 
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on the program since 1987 out of the $1.7 billion that was collected. 
Congress appropriated another $60 million for the program this fis- 
cal year. 

Before we give the taxes another ride, we ought to look carefully 
at using what we've already collected. Hopefully, this legislation 
will give the appropriators a little incentive to give this program 
a hi^er priority. In contrast with some other environmental pro- 
grams, we taxpayers seem to have gotten an effective program for 
our LUST money. With the Federal financial assistance they re- 
ceive through EPA's cooperative agreements, States have secured 
cleanups, since 1987, of more than 140,000 sites. If only we could 
say the same thing in Superfund. That compares favorably indeed 
to the Superfund Program which after 17 years has actually 
cleaned up only a few hundred sites and has done so at a cost to 
taxpayers of some $20 billion or more. 

H.R. 688 improved the LUST Program in two key ways. First, it 
requires EPA to give at least 85 percent of its appropriation to the 
States each year. This ensures that the money goes where the 
tanks are and where the clean up work is done. I commend the 
EPA for giving an average, by the way, of 86 percent to the States 
over the previous years, so we're right in that ballpark. 

Second, the bill authorizes three new uses of the Federal fund- 
ing, giving the States flexibility to make their programs more effec- 
tive by: first, putting the funds into a State financial assurance 
fund for tank cleanups in cases of financial hardships; second, en- 
forcing Federal requirements of underground tanks oe brought up 
to a minimum leak detection and prevention standards by 1988; 
and third, administering their State assurance funds. Less than 30 
percent of tank owners have come into compliance with the EPA 
tank reauirements that all tank owners will have to meet in 1998. 
We need, frankly, to help the States meet the financial burdens of 
the huge enforcement bill — ^the task rather, that is coming down 
the pike in the next vear. The bill also requires EPA to keep using 
its current formula tor allocating LUST dollars among States and 
prohibits EPA from cost recovering from owners and operators any 
money given to the States for corrective actions on the State assur- 
ance programs. 

Finally, it prohibits States from using the money to help someone 
comply with the 1998 tank requirements. So tax dollars won't be 
used to put people who have already complied at a competitive dis- 
advantage. 

Again, I want to congratulate Chairman Schaefer for authoring 
the bill, and Mr. Stupak, and many others on their work, including 
the ranking minority member, my good friend, Mr. Manton, whom 
I'm pleased now to recognize for an opening statement. 

Mr. Manton. Thank you, Mr. Chairman. I appreciate the oppor- 
tunity for a hearing prior to our markup of H.R. 688, Mr. Scnae- 
fer's bill to amend the authorized uses of the Leaking Underground 
Storage Tank Trust Fund. Today's hearing will allow our newest 
members to familiarize themselves with this program and the pro- 
visions of the bill, which is identical to legislation the Commerce 
Committee reported unanimously last Congress. 

I commend you, Mr. Chairman, along with Mr. Schaefer, and my 
good friend Mr. Stupak, for cooperating, so effectively, in the proc- 
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ess of developing this legislation. Your commitment to addressing 
the concerns from members on both sides of the aisle and the ad- 
ministration, has resulted in the development of a reasonable bill 
which meets most, though not all, of the concerns that have been 
expressed regarding the proposed legislation and the LUST Pro- 
gram. 

The problem of leaking underground storage tanks is extensive, 
affecting communities of all sizes across the country. These faulty 
tanks, which EPA estimates to be on the order of some 300,000, 
pose significant environmental and human health concerns to 
many. We heard during the hearing last year, however, that the 
States and industry, in conjunction with the EPA, are actively and 
effectively confronting this problem in an effort to cleanup and pre- 
vent damage from leaking tanks. 

Mr. Chairman, I believe changes that were incorporated in last 
year's bill will serve to address issues relating to the application of 
Federal funds by the State programs, satisfying a primary concern 
of my own. While I continue to support the worthwhile goals of 
Messrs. Schaefer and Stupak and will vote for H.R. 688 in markup, 
I look forward to the testimony of today's witnesses and hope they 
will satisfy some lingering concerns I and others have about the 
legislation. This concludes my opening statement and I yield back 
the balance of my time. 

Mr. Tauzin. llie time has expired. I thank the gentleman. Any 
other members wishing to make an opening statement? Mr. 
Stupak? 

Mr. Stupak. Mr. Chairman, thank you and thank you to the 
members of the subcommittee for working together in taking a 
mjgor step in moving forward on this very important bill. I appre- 
ciate the opportunity, once again, to work with my friend, Mr. 
Schaefer, as we did in the last Congress, to move this bill forward. 
The Leaking Underground Storage Tank Program is one of the 
most important and least known environmental programs run by 
the Federal Government and the States. 

The National Water Quality Inventory, in the 1995 Report to 
Congress, States that, leaking underground storage tanks are the 
most frequent cause of ground water contamination. Unfortunately, 
the Appropriations Committee does not feel our Nation's ground 
water is a high priority. Last year the Appropriations Committee 
cut the President's request by more than one-third. The Appropria- 
tions Committee's actions are even more frustrating because the 
Leaking Underground Storage Tank Program is funded, as you in- 
dicated Mr. Chairman, to a tax collected from petroleum products. 

Currently, the Leaking Underground Storage Tank Trust Fund, 
or LUST as we call it, has a $1 billion surplus. I will continue to 
join with my colleagues, especially Mr. Schaefer, in the fight to in- 
crease the appropriations for this program. This program came to 
my attention when I discovered that my State's own Leaking Un- 
derground Storage Tank Fund became insolvent due to improper 
management ana funding. In Michigan, the fund is not accepting 
new claims and cleanups on these tanks have all but ceased. Al- 
though I believe the legislation that we're discussing here today is 
an important step in cleaning up leaking tanks, it is my hope that 
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the States, and Michigan in particular, will renew their State com- 
mitment to this program. 

Beyond any doubt, H.R. 688 will make an improvement to the 
program. These improvements will increase the amount of funding 
available for contaminated sites; increase the amount of money for 
State enforcement; and will guarantee that the money Congress ap- 
propriates for this program will get actually to the States. 

Tnis legislation does not completely turn this program over to 
the States. We have maintained a strong role for the EPA in this 
legislation by preserving the current cooperative a^eement process 
between the States and the Federal Government. This bill will not 
decrease the Federal role in the LUST Program, rather, it will 
strengthen a Federal/State partnership that has been successful in 
some States since the program's inception. 

Mr. Chairman, I want to thank you for holding the hearing on 
this legislation offered by Mr. Schaefer and mvself. It remains our 
intent to encourage a more flexible use of Federal resources while 
continuing to hold polluters responsible for their waste. The bill be- 
fore us today will not require the Appropriations Committee to di- 
rect more money to this problem. However, it will strengthen the 
EPA's partnership with the States and increase the EPA's flexibil- 
ity to use this money for the Leaking Underground Storage Tank 
Program in the States. 

Again, thank you and thank you to Mr. Schaefer and his staff 
and my staff person. Matt Berzok, for all their work over the past 
year on this issue. Thank you, Mr. Chairman. 

Mr. Tauzin. Thank you. Is there any other member wishing to 
make an opening statement? Then the chairman asks unanimous 
consent that we permit a visiting member of the Commerce Com- 
mittee, he's not a member of the subcommittee, Mr. Schaefer, the 
author of the bill, to make an opening statement. Without objec- 
tion, Mr. Schaefer is recognized. 

Mr. Schaefer. Thank you very much, Mr. Chairman. I am glad 
to be a guest on this panel today. I have a full opening statement, 
without objection, I would like to make it part of the record. 

Mr. Tauzin. Without objection. So ordered. 

Mr. Schaefer. Last year, as this committee knows. Congress- 
man Stupak and I introduced this legislation. It was approved by 
a voice vote in this subcommittee and in the full House. The only 
problem was we couldn't e^et it through the Senate. The bill that 
we have today is identical to the version that was approved last 
year. It has over 60 bipartisan cosponsors. It is supported by a 
cross section of industry and rural America. This is really wnat 
we're talking about here to a large extent. The small town supplier 
of gasoline who may be the only one in one town who cannot anbrd 
to pull out their tanks and put in new ones. This is what it's all 
about. I think this is important to know. As far as my own district, 
it really doesn't affect it to a large extent, but it does aflfect rural 
America. 

I'm pleased to announce that the Senator from the State of Colo- 
rado, Wajme Allard, will be introducing similar legislation, if not 
today, very, very shortly. So, to sum up, what we are trying to do 
is just give the States more financial stability and greater flexibil- 
ity in operating their underground storage tank programs. 
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I would like to thank the chairman very, very much for the op- 
portunity just to be here today. I look forward to the testimony and 
also I want to particularly thank Congressman Stupak and mem- 
bers on the other side of the aisle for joining with me in trying to 
get this bill through. I yield back my time. 

[The statement of Hon. Dan Schaefer follows:] 

Prepared Statement of Hon. Dan Schaefer, a Representative in Congress 
FROM THE State of Colorado 

Thank you, Mr. Chairman. I appreciate the opportunity to sit as a guest on this 
panel today. 

Last year, Congressman Bart Stupak and I sponsored the Leaking Under^und 
Storage Tank Trust Fund Amendments Act. It was approved by voice vote m this 
subcommittee, the Full Commerce Committee and on the House floor. Unfortu- 
nately, the Senate was not able to take final action before the end of the 104th Con- 
gress. 

The bill before the subcommittee today is identical to the version approved last 
year. It has over 60 bipartisan cosponsors and ei^joys the support of a broad cross 
section of industry groups and other associations, such as the National Association 
of School Boards. 

In addition, I am pleased to announce that Senator Wayne Allard from Colorado 
will soon introduce corresponding legislation in the Senate, possibly today. 

The purpose of the bill is simple: We aim to give states more finanaal stability 
and greater flexibility in operating their leaking underground storage tank pro- 
g^rams. 

The process of crafting this legislation has been open to all parties. We solicited 
and received suggestions about how to achieve our end goal— program flexibility and 
stability. EPA, Commerce Democrats, state regulators and industry all made mean- 
in^iil contributions to this bill. 

The so-called ''LUST' program was first enacted in 1984. The trust fund followed 
in 1986. The current LUST statute allows states to spend the federal LUST trust 
fund money in a limitod number of instances — ^mainly where an owner is unable or 
unwilling to clean up a leak and state administrative activities related to these ac- 
tions. 

Along with the corrective action standards for leaking tanks, the LUST statute 
also requires owners and operators of underground storage tanks to meet certain 
standards. The deadline for compliance with these tank standards is 1998. When 
implemented, the tank standards will provide an important preventative protection 
against many future leaks. States are currentiy not allowed to use federal LUST 
trust fund money for these actions. 

The LUST program has largely been a success. The regulated industry and the 
EPA tank office snare a good working relationship. However, the nature of the pro- 
gram is about to change drastically, f believe this legislation will aid in making this 
transition a smooth one. 

After the new tank regulations take efiect, the EPA envisions scaling back its 
tank office in the near future. States will become the primary enforcers for the tank 
standards and oversee corrective action where leaks have occurred. 

I support this progression. However, as states are expected to take more respon- 
sibility over the LUST pro-am and, as more leaking tanks are uncovered in the 
upcrade process, I believe it is critical that states be given more fi*eedom to use 
Ll^T trust fund money where most needed. 

Finally, while EPA has traditionally dedicated about 85 percent of its annual 
LUST trust fund appropriation to states, as state functions increase, particularly in 
enforcement, and EPA phases out its role we need to give states peace of mind that 
this tradition will continue. H.R. 688 gives this financial stability. 

Once again. Mr. Chairman, I thank you for the guest seat on your subcommittee. 
I look forward to the witnesses' comments. 

Mr. Tauzin. I thank the gentleman. The Chair recognizes Mr. 
Manton, for a unanimous consent request. 

Mr. Manton. Mr. Chairman, thank you. I ask unanimous con- 
sent that the statement of John Dingell, the ranking member of the 
full committee be placed in the record. 

Mr. Tauzin. Without objection. So ordered. 
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[The prepared statement of Hon. John D. Dingell follows:] 

Prepared Statement of Hon. John Dingell, a Representative in Congress 
FROM THE State of Michigan 

Mr. Chairman, I commend you, Chairman Schaefer and Mr. Stupak for your will- 
ingness to work on a bipartiscui basis and to listen to the concerns of states, indus- 
try and the Administration in crafting this legislation. I believe that together we 
substantiallv improved this legislation and womd hope that as in the last Congress 
no further changes are made to this legislation without our mutual agreement. 

I support federal funds to help state enforcement of the underground storage tank 
standfiuxls for prevention of \eaka. This new use of federal funds for enforcement, 
in addition to the current use of federal fimds to pay for cleanup conducted directiy 
by the states, should take precedence over other uses of the LuST trust funds, in 
my view. I recall that at last yearns hearing on this subject we heard testimony from 
the states and others that enforcement should and would be a priority use of the 
federal funding. However, the states have strenuously objected to legislative lan- 
guage that would prioritize the state's use of federed funding. I would therefore ex- 
pect to find in the future, after this legislation is enacted, that the states have in 
fact placed a priority on the use of federal funding for enforcement purposes, con- 
sistent with their stated intention before this Subcommittee. If implemented in this 
way, then this legislation will provide incentives for states to responsibly administer 
their state programs, which will, in turn, expedite the cleanup of leaking under- 
groimd tanks. 

Finally, I share the Administration's commitment to the principle that fincuidally 
viable parties pay for the cost of remediating contamination. The modifications we 
made to the legislation last year go a long way to satisfy my concern that limited 
federal resources will not unaer any drcimistance be spent reimbursing owners and 
operators of leaking tanks who have the financial resources to clean up the mess 
tney created. I womd expect the EPA to consider the state's compliance with this 
principle in entering into and reviewing the cooperative agreements through which 
the federal funds are distributed. 

Mr. Tauzin. And without objection, any member may submit 
written statements for the record. Are there any other statements 
by any member? 

[The prepared statement of Hon. Paul E. Gillmor follows:] 

Prepared Statement of Hon. Paul E. Gillmor, a Representative in Congress 

FROM THE State of Ohio 

Mr. Chairman, I want to thank you for calling this important hearing on legisla- 
tion concerning the leaking underground storage tank program (LUST). While the 
mere mention of the word "\us^ generally tenos to get people's interest, and I re- 
member several plays-on words from our committee's work in the last Congress, we 
should not resist the temptation to imcover this importance of this LUST too. 

The Leaking Underground Storage Tank program was established a little over a 
dozen years ago to set forth leak detection and prevention standards for under- 
eround storage tanks. Funded by a one-tenth of one cent tax on gasoline sales, the 
LUST Trust Fund is used by the U.S. Environmental Protection Agency (EPA) and 
the states to enforce and activate cleanup actions. In addition to Federal efforts, 
many states have also set up state trust ninds, funded by state gas taxes and fees, 
to help supplement other cleanup concerns. 

However, as has become the case in many Federal deanim programs, these efforts 
have only gotten us closer to the beginning than the end. While many tank owners 
have moved to upgrade their equipment and bring their facilities into Federal com- 
pliance by 1998, studies suggest that 74 percent of active tanks are not ready to 
meet the standard. To further illustrate the point, EPA reports that of the 1.2 mil- 
lion tanks operating nationwide, 315,000 leaks have been detected on tanks that are 
in the process of upgrading. This indicates that there is not only a lot of work to 
be done on this frt)nt, but — similar to Superfund — ^there are probably several small 
to mid-size companies that would face a financial hardship tr^fing to modernize. 

Mr. Chairman, this is a daimting task indeed. The legislation before our commit- 
tee today, I believe would set us on the right path to getting this problem solved. 
H.R. 688 does two things. One, which I strongly supported as part of Superfund, 
it takes the bulk of Fe&ral money — $66.5 milfion in fiscal year 1997 — ana puts it 
1 ri anup. I believe that by minimizing administrative costs, we can nave a 

1 c environmental program in which we can all take pride. Second, this pro- 
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gram puts greater remediation responsibilities in the hands of the states, where ex- 
perience and familiari^ will help to solve manv of these problems. Finally, this bill 
expands flexibility in tne way that the LUST Trust Fund can be used to meet these 
very pressing environmental concerns. 

I look forward to hearing the testimony of the witnesses before our panel today. 
Even though I am a cosponsor of H.R. 688, I believe that there is still much more 
to be learned about how to improve our environment and make leaking underground 
storage tanks less of a concern. I will be particularly interested in hearing how EPA 
views this problem, where states believe this program can be improveof, and how 
small businesses, like the local gas station, will be affected by our efforts. 

Mr. Tauzin. Then the Chair is pleased to welcome our first pan- 
elist, Mr. Michael Shapiro, the Acting Deputy Assistant Adminis- 
trator for the Office of Solid Waste and Emergency Response at 
EPA. 

Mr. Shapiro, we're delighted to have you here, sir, and you're rec- 
ognized for the obligatory 5 minute presentation. 

STATEMENT OF MICHAEL H. SBAPIRO, ACTING DEPUTY AS- 
SISTANT ADMINISTRATOR, OFFICE OF SOLID WASTE AND 
EMERGENCY RESPONSE, ENVIRONMENTAL PROTECTION 
AGENCY 

Mr. Shapiro. Thank you very much, Mr. Chairman and members 
of the subcommittee. I appreciate the opportunity to testify on H.R. 
688 and would like to tnank you for your willingness to listen to 
our concerns and to consider changes and for the kind words you 
had for our Underground Storage Tank Program. 

I think we in the States have had a truly unique and successful 
partnership in trying to address this very significant environ- 
mental problem. As you said, during the 104th Congress, we 
worked closely with members of the siibcommittee and their staffs 
on H.R. 3391 which has been introduced in its amended form as 
H.R. 688. We greatly appreciate the productive relationship we had 
with the subcommittee and staff last year and look forward to con- 
tinuing to work with you this year. Despite the productive dialogue 
which occurred between the Agency and your subcommittee, the 
administration was not able to support the version of H.R. 3391 
which passed the House. We continue to be concerned over aspects 
of the proposed legislation. While the administration is now willing 
to consider and adopt limited alternative uses of Trust Fund re- 
sources, we believe that any contemplated use of Trust Funds 
should ensure that the funding necessary to clean up abandoned 
sites and to oversee the large number of responsible party cleanups 
be provided for; that funds should be used to protect the Nation's 
ground water; and that EPA should have the flexibility to manage 
the Trust Funds in a way that maximizes protection of human 
health and the environment. 

EPA has concerns with three aspects of H.R. 688. The use of 
Trust Funds to supplement State financial assurance funds; the po- 
tential for use of Trust Funds to reimburse solvent viable respon- 
sible parties; and the statutory fund allocation ratio. I would like 
to briefly discuss each of these concerns. 

First, at current appropriation levels, EPA is concerned that 
supplementing State financial assurance funds with LUST Trust 
Funds could divert resources needed to oversee responsible party 
cleanups and remediate abandoned sites. During the past 8 years, 
more than 250,000 LUST cleanups have been initiated or com- 
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pleted by responsible parties under the oversight of State program 
staff. This makes it clear that the Federal funding for State over- 
sight of responsible party cleanups is a key factor in the overall 
success of the LUST Program. To the extent that Trust Fund mon- 
eys are redirected to p^ for State assurance fund cleanups, as may 
be called for under H.K. 688, this could result in reduced funding 
for many corrective action oversight activities, thereby, potentially 
reducing the overall effectiveness of the program. 

Second, H.R. 688 would allow Trust Funds to be used to reim- 
burse responsible parties for cleanups where other resources may 
be available. The bill did try to limit responsible party reimburse- 
ment to those situations where financial resources of the owner or 
operator, excluding resources provided by State assurance funds 
are not adequate. It is our concern, however, that this still, per- 
haps, leaves a broader opportunity for reimbursement of potentially 
viable parties than would be desirable. 

It is our understanding that the language in the bill was in- 
tended to address legitimate concerns of small businesses that may 
not be able to afford the cost of corrective action. We think it could 
be improved, for example, by including coverage provided by State 
funds in the determination of financial hardship in order to ensure 
that onlv those parties that truly have no other financial resources 
benefit from Federal funding. 

My third area of concern is that the bill would codify EPA's grant 
award patterns, specifying that 85 percent of Trust Funds be dis- 
tributea to the States. On average, EPA has awarded approxi- 
mately 85 percent of Trust Fund appropriations to the States since 
1989. However, that ratio has ranged from 81 to 89 percent. In 
years of reduced appropriations such as fiscal year 1996, it would 
have been impossible for EPA to comply with an 85 percent man- 
date and still keep critical core program resources operational. A 
statutory restriction could also severely limit EPA*s aoility to deal 
with its statutory responsibilities for USTs in Indian country. 

Before closing, I would like to note a provision of H.R. 688 that 
EPA does support: The use of Trust Funds by States for enforce- 
ment of the uST technical standards and the 1998 tank upgrading 
requirements. The amount of Trust Funds needed for this purpose 
would be relatively small; could be used very effectively by the 
States; and would nelp the programs in the long-term by reducing 
the number of long-term future leaks. Therefore, we support this 
new use of Trust Fund resources. 

Mr. Chairman, this concludes my testimony. Fve submitted a 
fuller discussion for the record and I now welcome questions. 

[The prepared statement of Michael H. Shapiro follows:] 

Prepared Statement of Michael H. Shapiro, Office of Solid Waste and 
Emergency Response, Environmental Protection Agency 

G'^ morning, Mr. Chairman and members of the Subcommittee. I am Michael 
H. Diro, Acting Deputy Assistant Administrator of the Office of Solid Waste and 
El r Response of the U.S. Environmental Protection Agency (EPA). I appre- 

di wic opportunity to testify on H.R. 688 which would amend the Resource Con- 
st dtion and Recovery Act's Subtitle I provisions for the Leaking Undergroimd 
jiBge Tank (LUST) Trust Fimd. I also would like to thank you for your willing- 
88 to listen to our concerns and consider changes. Durins the 104th Congress, we 
M doselv with members of the Subcommittee and tlieir stafiGs on H.R. 3391, 
reintroduced in its amended form and is the subject of today's hear- 
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ing. We greatly appreciate the productive relationship we had with the Subcommit- 
tee and staff last year and look forward to continuing to work with you in the fu- 
ture. 

Despite the preductive dialogue which occurred between the Agency and your 
Subcommittee last year, the Acuninistration was not able to support the version of 
H.R. 3391 which passed the House. As I will eirolain in my testunony, the Adminis- 
tration's thinking on the use of LUST Trust Funds has evolved smce that time. 
However, we continue to believe: (1) that any contemplated use of Trust Fimds 
assures that the funding appropriations necessary to oversee the large number of 
responsible party cleanups and to support cleanup of abandoned sites are provided 
for, (2) that funds be used to protect the nation^s groundwater; and (3) tnat EPA 
has the flexibility to manage tne Trust Funds to achieve the maximum protection 
for human health and the environment. As a result, we continue to be concerned 
over aspects of the proposed legislation. Before discussing our concerns, however, I 
would like to provide some backgroimd information on the federal LUST Trust Fimd 
and on the funds that states have established to help pay for leaking imdergroimd 
storage tank cleanups. 

Since its inception in the mid-1980s, EPA's Underground Storage Tank Program 
has developed an effective partner^p with states to implement uie program. The 
states and EPA together have accomplished a great deal: 317,000 releases nave been 
identified: 252,000 cleanups have been initiated; and 153,000 cleanups have been 
completed. From the outset, this program was designed to be implemented primarily 
by the states. In general, all states implement the underground storage tank pro- 
gram under erants and cooperative agreements with EPA, although EPA retains re- 
sponsibility K>r implementinjg the program in Indian Coimtry. We believe that this 
effective partner^up serves in many ways as a model for other programs. 

States use LUST Trust Fimds to oversee cleanups, perform state-lead cleanups 
when a responsible party cannot be found or is unable or unwilling to remediate 
a site which presents an imminent threat to public health or the environment, and 
take enforcement actions at leakine tank sites. In the past few years, appropriations 
for the Trust Fimd have generally been below the Administration's request. For Fis- 
cal Year 1998 the Administration is proposmff $71.2 million, an increase of $11.2 
million, for currently allowed uses of the LUST Trust Fimd, which would return the 
appropriations to Fiscal Year 1995 levels. 

LEAKING UNDERGROUND STORAGE TANK TRUST FUND 

Background 

Congress created the Leaking Underground Storage Tank (LUST) Trust Fund in 
1986 to provide a stronger funmng base for the cleanup portion of the underground 
storage tank program. The LUST Trust Fund provides money for EPA to hdp ad- 
minister the program. More importantly, the Trust Fund provides funds for states 
to oversee cleanups, take enforcement actions at leakins tank sites, and undertake 
state-lead cleanups when a responsible party cannot be tound or is unable or unwill- 
ing to remediate a site which presents an imminent threat to public health or the 
environment. 

The preponderance — an approximate average of 85 percent— of the LUST funds 
Congress has appropriated to EPA since 1986 nas been awarded to the states under 
formal cooperative agreements. As I mentioned before, we believe that the states 
and EPA have forged an effective partnership that, in many ways, can serve as a 
model for other programs. While a great deal of work remains to be done, the states 
supported by EPA, have been able to oversee completion of more than 150,000 
cleanups. 

In tne LUST Trust Fund authorizing legislation, Congress established that re- 
sponsibility for cleaning up a site rests with the owner or operator of the UST. The 
Irust Fund is intended to be a fund of last resort. Thus, parties responsible for 
leaks are not eligible to receive LUST Trust Fund money. Further, in the limited 
number of instances when the Trust Fund is used for cleanup, the tank owner or 
operator is liable to EPA or the state for its incurred cost of cleanup. 

Appropriations History 

To date, the highest appropriation to EPA from the LUST Trust Fund was $83 
million in Fiscal Year 1993. In Fiscal Year 1996, the Administration requested $77.3 
million and received $45.8 million. In Fiscal Year 1997, EPA received $60 million, 
and the Administration has requested $71.2 million in its Fiscal Year 1998 budget 
proposal. Workload is at an alf-time high in the LUST program as the number of 
confirmed releases now exceeds 315,000, and states are currently overseeing more 
than 160,000 active cleanups. Furthermore, we expect that states may identify as 
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many as 100,000 additional releases as owners and operators comply with require- 
ments to upgrade, replace, or dose their tanks by December 1998. EPA has no in- 
tention of extending the deadline and states have no authority to do so. Thus, the 
states face a formi<Cible and increasing workload. 

I would like to note another aspect of the Administration's budget proposal. As 
part of the Fiscal Year 1998 budget submission, the Administration has proposed 
to transfer $53 million from the LUST Trust Fund to reimburse the General Fund 
for three EPA programs: the Underground Stora^ Tank Program ($17.2 million). 
Underground Ii\jection Control Prmram ($22.6 million), and tne Groundwater Pro- 
tection Program ($13.5 million). "Hie Administration believes these existing pro- 
grams should be funded frt)m the LUST Trust Fimd because they all address protec- 
tion of groundwater frt)m underground sources of contamination. States have re- 
ported mat leaking underground storage tanks are the lea^ng source of ground- 
water pollution, and petroleum is the most prevalent contaminant (National Water 
Quality Inventory, Report to Congress, December 1995). The $53 million needed to 
implement these programs in 1998 would continue to be requested throueh their 
traditional appropriations accounts and paid out of the General Fund. However, 
EPA's General Fimd would be reimbursed for the cost of these prosrams through 
a $53 million transfer payment frt)m the LUST Trust Fimd to the General Fimd. 
This transaction would not affect the appropriation level for the LUST Trust Fund 
corrective action program. 

The Administration also is proposing to reinstate the LUST tax of 0.1 (one-tenth) 
cent on each gallon of motor nief sold in the country to fund the LUST Trust Fund 
through 2007. The LUST tax expired December 31, 1995. 

STATE ASSURANCE FUNDS 

States originally developed assurance funds to help pay for cleanup of sites with 
pre-existing contamination and to enable tank owners to comply with federal ^nan- 
del responsibility requirements for USTs. The use of state assurance funds as a 
compliance mechanism is allowed in the federal statute enacted in 1986 and in 
EPA's financial responsibility regulations. 

States voluntarily choose to submit their funds to EPA so that EPA can determine 
that funds are ''equivalent" to other mechanisms allowed by the regulation such as 
insurance, letters of credit, surety bonds, and corporate guarantees. Currently, 42 
states have submitted their funds to EPA for approval, and 34 funds have been ap- 
proved. Pending the EPA Regional Administrator's determination that a fimd is an 
acceptable compliance mechanism, the owners of USTs in that state will be consid- 
ered to be in compliance with the financial responsibility requirements for the 
amounts and types of costs covered by the state assurance fund. 

In general, the state assurance funds act as a reimbursement mechanism, paying 
owners and operators for costs incurred in remediating releases. These owners and 
operators are usually known, willing to perform cleanups, and solvent In contrast, 
when federal LUST funds are used tor a cleanup, it is likely that the owner or oper- 
ator is unknown, unwilline, or unable to pay for the remediation. 

Aside firom serving as the primary mechanism for fincmdal responsibility compli- 
ance for many businesses (especially small businesses), state funds are playing a 
major role in state cleanup programs, and that role continues to erow in importance. 
CoUectively, the existing state assurance funds raise almost $1.2 billion annually to 
help pay for cleanups. Had state assurance funds not existed, many deanups, espe- 
daDy cleanups of historical releases, would not have occuired. Compared to the 
most recent LUST Trust Fund appropriation, the states are raising approximately 
20 times more than the current annual appropriation. Perhaps more significantly, 
at a time when LUST Trust Fund appropriations have dedmed, state assurance 
fimd revenues are increasing;. In the last four years, state fimds have increased rev- 
enues by 30%. However, dauns against the fimds also are srowing. The most recent 
data collected by the states show outstanding daims at $2.8 billion, with the current 
balance in the fimds amounting to $1.3 bimon and current income at $1.2 biUion 
per year. 

In the sections which follow, I plan to discuss EPA*s three specific concerns with 
the proposed legislation. 

EPA'S CONCERNS WITH H.R. 688 

i. Expanding Uaea of the LUST Trust Fund Could Reduce Protection of Public 
Health and the Environment 
Currently, the LUST Trust Fund provisions of RCRA Subtitle I allow for expendi- 
ture of Trust Fund monies for several purposes, induding direct deanup of leaking 



Digitized by 



Google 



11 

USTs, enforcement and issuance of corrective action orders to responsible tank own- 
ers and operators to compel them to clean up, and cost recovery of Trust Fund mon- 
ies. Through negotiated cooperative agreements, EPA and states together determine 
how best to balance Trust Fund momes among these eligible activities to maximize 
protection of public health and the environment. 

EPA is concerned that supplementing state financial assurance funds with the 
LUST Trust Fund as proposed under H.K. 688 could come at the expense of the ex- 
isting LUST Trust Fund corrective action programs within the states and could sig- 
nificantly reduce the number of UST cleanups undertaken and completed. For Fiscal 
Year 1998, the Administration's budget request for the LUST Trust Fund is $71.2 
million. This level would not provide adequate fimding to support such new uses of 
the Fund to the extent that tne new uses significantly divert money firom the cur- 
rent corrective action program. 

For the vast migonty of leaking UST sites. EPA and the states that implement 
the LUST Trust Fund program have been able to identify a responsible par^ (RP) 
and, in 95% of the cases, compel the RP to perform the deanup. Typically, the RP, 
a state cleanup fiind, and/or private insurance bear the costs of the cleanup. In 
these cases, the LUST Trust Fund is used to fiind state staff to enforce and oversee 
the cleanups performed by RPs. With a few thousand dollars of LUST Trust Fund 
money, a state staff person can oversee a RP-lead cleanup firom initiation to comple- 
tion. 

During the past eight years, more than 250,000 UST cleanups have been initiated 
or completed by RPs imder the oversight of state staff. It is clear that federal fund- 
ing of state staff for oversight of these RP-lead cleanups is a key factor in the over- 
all success of the LUST Trust Fund program. To the extent that Trust Fund monies 
are redirected to pay for state assurance fund cleanups as called for in H.R. 688, 
this could result in reduced funding for existing activities and reduced protection 
of human health and the environment. 

EPA believes that the states' current approach to spending Trust Fund monies is 
an efficient and effective way of leveraging taxpayer dollars. Spending a relatively 
small amount of federal money per site for oversight, rather than states using fed- 
eral money to conduct or reimburse cleanups, has four primary benefits: (1) extend- 
ing Trust Fund monies by reducing the number of federally-funded cleanups; (2) en- 
suring that more responsible paities clean up their own sites; (3) immt)ving the 
quality and timeliness of responsible party cleanups; and (4) preserving Trust Fund 
monies to pay for cleanup or orphan or abandoned sites, where responsible parties 
cannot be identified. 

H.R. 688 also provides for a second new use of LUST Trust Fund monies, the use 
by states for enforcement of the UST technical standards and the 1998 tank upgrad- 
ing requirements. The amount of LUST Trust Funds needed for this purpose would 
be relatively small and could be used very effectively by the states. We do not be- 
lieve that use of LUST Trust Fund monies for enforcement purposes would drain 
substantial funds firom state LUST technical programs and in the long term helps 
these programs by reducing the number of future leaks. Since this relatively small 
investment could have substantial benefits, we support use of LUST Trust Fund 
monies for enforcement purposes as called for in H.K. 688. 

2. Federal Funds Could Be Used to Reimburse Tank Owners and Operators Where 
Other Resources Are Available 

The LUST Trust Fund program as enacted by Congress in 1986 was designed to 
hold tank owners responsible for cleaning up and paying for releases firom their 
USTs. The statute provides for the use of Trust Fund money for direct site cleanup 
where a tank owner is unknown, unable to perform the cleanup, or refuses to per- 
form the cleanup. Where Trust Fund monies are used directly for deanup. Congress 
requires that responsible tank owners and operators be held liable in cost recovery 
actions for such expenditures. EPA remains committed to the principle that finan- 
cially viable responsible parties ps^ for the cost of remediating contamination. 

Wiien H.R. 3391 was considered during Subcommittee and Committee action last 
year, it was amended so that responsible parties would only be reimbursed when 
^e financial resources of an owner or operator, excluding resources provided by 
programs under section 9004(cXl)» are not adequate to pay for the cost of a correc- 
tive action without significantly impairing the ability of the owner or operator to 
continue in business." This language has been retained in H.R. 688. It is our under- 
standing that this languaJB^e is mtended to address the legitimate concerns of small 
businesses that may not be able to afford the cost of corrective action. We believe, 
however, that the language does not fully meet this intent and is unnecessarily 
broad. The language would be improved, for example, by including coverage pro- 
vided by a state fund in the determination of finanaal hardship, in order to ensure 
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that only those parties that truly have no other financial resources benefit finom fed- 
eral funding. We would be happy to work with the Subcommittee to revise the lan- 
guage to accomplish our understanding of its intent at a lower cost. 

It also should be noted that state funds do pav for responsible parties' costs to 
remediate a site. This is a complex decision that the states have made based on cri- 
teria such as the make-up of tneir related communities, the availability of insur- 
ance in their states and the vulnerabilitjr of their groundwater and drimong water 
supplies. EPA has supported the states in establishing assurance funds, believins 
that states should have the flexibility to desisn their own programs to best deal 
with their problems. However. EPA believes that supporting state-based decisions 
is very different from establishing federal level policy to pay for responsible party 
cleanups. EPA believes that Congress correctly defined the federal role with respect 
to paymg for cleanups when it established the LUST Trust Fund in 1986. 

3. Codifying EPA's Grant Award Patterns is Unnecessary and Reduces Flexibility 

H.R. 688 would specify in statute the relative funding levels for distributing Trust 
Fund money to the states. The 85% annual state funding level mandated m H.R. 
688 reflects EPA's historical performance in awarding Tn^t Fund money to states, 
i.e., on average, EPA has awarded approximately 85% of appropriated LUST Trust 
Fund monies to the states each year. The annual award of Trust Fund monies to 
states varies, however, and has ranged from 81% to 89% since 1989. In years of re- 
duced appropriations, such as Fiscal Year 1996, it would be impossible for EPA to 
comply with the 85% mandate, without sustaining severe internal cuts in the Agen- 
cy's Trust Fund prosram. In Fiscal Year 1996 when the appropriation dropped to 
$45.8 million, EPA shared in the budget cuts but retained l9% of the appropriated 
funds and awarded 81% to the states. This enabled us to retain experienced and 
talented staff in the program. This proved to be very important especially since the 
appropriations increased in Fiscal Year 1997 and we were able to continue progress 
on our mig'or initiatives. 

In the future, the Agency needs to maintain the flexibility to revise the percentajze 
distribution, as environmental risks and resource levels ^ange. This is espedafly 
important as EPA moves forward with implementing the LUST program in Indian 
Country because additional resources are needed to conduct federal fead emergency 
responses and corrective action activities. Thus, we believe that determining the 
percentage of LUST Trust Fund monies to be awarded should remain within EPA's 
discretion, and percentages should not be set by statutory language. 

Mr. Chairman, this concludes my testimony. I will be happy to answer any ques- 
tions you or other members of the Subcommittee may have. 

Mr. Tauzin. Thank you, sir. The Chair recognizes himself for a 
round of questions. 

Mr. Shapiro, standard practice is for EPA to clear testimony 
through 0MB to reflect consistency with administration position. Is 
that correct and has this testimony been cleared? 

Mr. Shapiro. The testimony that I've submitted and the sum- 
mary of which I presented to you has been cleared by the Office 
of Management and Budget, yes, sir. 

Mr. Tauzin. I want to talk to you about consistency now. Eight 
months ago, your testimony, EPA's testimony cleared through 
0MB, was "^PA's concerns with this legislation centers around ex- 
panding uses of the Trust Fund at a time when Federal discre- 
tionary appropriations are declining and the likelihood of the fund- 
ing shortfalls, coupled with expanded uses, might ultimately com- 
promise EPA's, and the States, ability to protect the environment 
through management oversight and enforcement of LUST clean- 
ups." In other words, vou opposed authorizing new uses of LUST 
Funds because they detracted from the core program purposes. 
Now, let's talk about consistency. 

Your testimony today says that the administration has proposed 
to transfer $53 million from the LUST Trust Fund to reimburse the 
general fund for three other EPA programs. You also say in your 
testimony that the work load is at an all time high in tne LuST 
Program as the number of confirmed releases now exceeds 316,000. 
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So here's the problem, the EPA position seems to be that the LUST 
funding should not be used for LUST purposes in this bill, like 
meeting this all-time hiffh enforcement workload. But it's okay to 
use it for purposes outside the LUST Program which is exactly con- 
trary to your testimony or the EPA's testimony just 8 months ago. 
What's going on? 

Mr. Shapiro. As I indicated in my testimony, the administration 
has been rethinking a number of these points. As I stated at the 
end of my testimony, we actually 

Mr. Tauzin. Rethinking means what? You changed your position? 

Mr. Shapiro. That certain uses of LUST Trust Funds are appro- 
priate. 

Mr. Tauzin. Wasn't that the objection to the bill last year? 

Mr. Shapiro. It was one of the objections. We have a number of 
objections as I mentioned and some of those continue this year. 

Mr. Tauzin. Let me ask you this, is this new proposal now to use 
LUST Funds for other purposes something that's a one time pro- 
posal, or are you and the administration proposing that we con- 
tinue the LUST tax for another 10 years so you can pay for these 
other programs on a long-term basis? 

Mr. Shapiro. It's my understanding that the administration's 
budget proposal includes the intention to reinstate the LUST tax 
at the same level through the year 2007. 

Mr. Tauzin. We know that, but does it also propose to spend it 
on other programs instead of the LUST Program over this 5 year 
budget? 

Mr. Shapiro. I actually only have knowledge, myself, of the 1998 
proposal where the budget does anticipate transferring money from 
the Trust Fund to the general account to pay for the non LUST 
portion of our UST Program, as well as a number of other ground 
water protection programs. 

Mr. Tauzin. you see the problems we have with this. Eight 
months ago you were complaining that you didn't want the money, 
in any way, being used for other purposes, which I think is a sound 
objection and it was certainly the reason why Congress passed a 
specific tax for a specific purpose and I've just congratulated you 
on what a good job the program is doing. I mean here we have a 
success story. We've created a gasoline tax that Americans pay that 
is going to clean up a specific problem that gasoline itself creates 
in our environment in leaking underground storage tanks. And you 
took the right position last year that you're not spending it on 
something else, and now we see you testifying, and apparently 
cleared tmrough 0MB, that you not onlv want to extend the tax for 
10 years, but you want to use it for other purposes now. Isn't that 
a violation of the trust that we have with the American taxpayer 
that his dedicated tax funds are going to go to the purpose we in- 
tended for that tax? 

Mr. Shapiro. The administration, in preparing its 1998 budget, 
thought that this was an important use of the money that was con- 
sistent with the objective of protecting ground water and, therefore, 
is proposing, obviously for Congress' consideration, that the moneys 
be transferred. 

Mr. Tauzin. Well, I hope you understand our reluctance to accept 
that kind of an argument. We're being asked again to tell the 
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American people, we want them to pay more for gasoline taxes 
with the specific purpose of funding this Trust Fund, and if we 
wanted to raise general taxes for general tax purposes, that might 
be a different proposition. Do you understand our problem with 
that argument? 

Mr. Shapiro. Yes, sir. 

Mr. Tauzin. I guess the record reflects our difference of opinion 
on it. The Chair is now pleased to recognize the ranking minority 
member for a round of questions. 

Mr. Manton. Thank you, Mr. Chairman. Mr. Shapiro, as I un- 
derstand the administration's budget, their proposal would not 
have any negative effect on State corrective action programs, is 
that correct? 

Mr. Shapiro. That is correct. The way in which the administra- 
tion is proposing to do this would prevent actual diversion of State 
Trust Fund resources. 

Mr. Manton. Now, I understand this would involve an intra- 
fund transfer from the LUST Trust Fund to the general fund, and 
this would not have any impact on the fiscal year 1998 LUST Trust 
Fund appropriation, is that correct? 

Mr. Shapiro. That is also correct, sir. 

Mr. Manton. My understanding is also that all of the adminis- 
tration's proposed uses are related to protecting and cleanup of 
ground water resources, including contamination from leaking un- 
derground storage tanks. Is my understanding correct? 

Mr. Shapiro. That is correct. A portion of the money would go 
to the Underground Storage Tank Program which is the program 
as was discussed, to ensure that new protective tanks are in place 
by 1998 across the country. The rest of the resources would be 
going to fund the Ground Water Protection Program and as was 
mentioned again, by I believe Congressman Stupak, leaking under- 
ground storage tanks are one of the m^jor causes of ground water 
contamination. Similarly, the remaining resources would be used in 
the Underground Injection Program, which is also geared toward 
protecting ground water. 

Mr. Manton. Could you please explain the cooperative agree- 
ment mechanism for distributing funds to the States from the 
LUST Trust Fund? 

Mr. Shapiro. The cooperative agreement arrangement between 
the EPA and the States, which is typically worked out between 
EPA's regional offices in each State, is an arrangement whereby 
EPA provides Trust Fund moneys to the States and the States, in 
general, how they plan to use the money and their priorities. It's 
a mutual agreement of sorts on how the States will be using their 
resources. 

Mr. Manton. Now, is it possible, if EPA discovers that a State 
is distributing Federal funds to persons who do not meet the finan- 
cial hardship circumstances we have set forth in the legislation, 
that then the EPA could refuse to enter into another cooperative 
agreement with that particular State? 

Mr. Shapiro. We would first tiy to work out the problem with 
the State. We don't view withholding money from the States as an 
option of first choice. Obviously, we^ want to resolve any difficul- 
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ties or disagreements before doing that, but ultimately EPA could 
do that as a last resort. 

Mr. Manton. And, finally, to your knowledge, have there been 
any circumstances where actions by a State have led the Agency 
to reconsider a cooperative agreement or to refuse entering into a 
cooperative agreement with that State? 

Mr. Shapiro. Not to my knowledge in the UST Program, but I 
will turn to colleagues 

Mr. Manton. Then the answer is no? 

Mr. Shapiro. The answer is no, sir. 

Mr. Manton. Thank you. I yield back the balance of my time, 
Mr. Chairman. 

Mr. Tauzin. Thank you, my friend. The Chair now recognizes in 
order of appearance, when the gavel dropped I think we have to do 
it. Dr. Ganske for questions. 

Mr. Ganske. Thank you, Mr. Chairman. The bill proposes that 
85 percent of the funds basically go to the States to be used for the 
cleanup and my understanding is that the EPA's position is con- 
trary to that. Now, part of the reason that Fm concerned about 
your opposition to this is that, basically, if you're allowed to use 
whatever percent of those funds for the Agency's administrative 
personnel, you can — you're basically using a user fee to fund the 
Agency. And the purpose of the legislation originally was to make 
sure that those sites get cleaned up. I don't think that when we 
have, on an annual appropriations basis, some fluctuation in the 
amounts, whether it's driven by the administration or by Congress, 
that we ought to be setting aside as something untouchable, a cer- 
tain administrative overhead. 

Would you care to comment on that? 

Mr. Shapiro. I don't think we're arguing that the Agency's ad- 
ministrative overhead should be set aside as untouchable. All we're 
saying — ^I think we share the objective that the subcommittee has 
in making sure as much money as possible gets into the hands of 
the States doing the work — ^is that in order to run an effective na- 
tional program, in order to provide guidance that is needed nation- 
ally, in order to develop and distribute the funds in a way that 
safeguards the integrity of the financial system, EPA needs to have 
a certain critical mass of resources to do that. I'm not suggesting 
that the EPA resources should be protected. And indeed, when 
funding goes down, we anticipate that we're going to have to tight- 
en our belts too. 

We just think that the arbitrary cutoff that would operate to 
eliminate any EPA flexibility is both, unnecessary, and potentially 
detrimental to the program. 

Mr. Ganske. But if I may continue. The 85 percent is based on 
some historical precedent and is not significantly different from 
what has been done in the past. It's just that it sets a minimum 
so that the Agency can't take 25 percent or 35 percent of those 
funds for administrative overhead as versus cleaning up the tanks. 
Now, if there's only $50 million appropriated, as versus $70 mil- 
lion, you can do so much. You can only do so many projects. There 
ought to be some reflection in terms of the amount of work each 
agency worker is doing. If you've only got $50 million versus $70 
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million, that requires fewer EPA ofiicials to administer that 
amount. Is that not correct? 

Mr. Shapiro. Generally, that's true and as I said, in times when 
budgets are tight we certainly anticipate reducing our resource lev- 
els too. But we think it is important that we have the flexibility 
to do that in a way that doesn't damage the long-term integrity of 
the program and also that the Agency have the flexibility to deal 
with underground storage tank problems that arise in Indian coun- 
try where we have responsibility for cleanups. 

Mr. Ganske. Well, Mr. Chairman, if I may just make a comment. 
I'm disturbed by the administration's logic in a number of these 
areas where what they're attempting to do, instead of having our 
annual appropriations process aetermine the appropriate amount 
of funding for the administration of the regulatory agencies, we're 
seeing, I think, an alternative funding mechanism develop for the 
regulatory agencies that gets around appropriate Congressional 
oversight and that is by the use of— additional uses of **User fees." 
So I am fully in support of this bill and I thank you and I'll turn 
back the balance of my time. 

Mr. Tauzin. I thank the gentleman for his time. The Chair is 
now pleased to recognize the other author of the bill, Mr. Stupak, 
for a round of questions. 

Mr. Stupak. Thank you, Mr. Chairman. Mr. Shapiro, we just got 
the proposal where the EPA wants to use LUST Tnist Fund for re- 
latea EPA programs that protect ground water. About $53 million 
from LUST to use for other ground water protection programs like 
the Ground Water Protection Program, the Underground Injection 
Control Program, and we're very disturbed because I don't believe 
that was the purpose of the LUST Program. The purpose of the bill 
is to allow the States more flexibility with LUST Fund money, not 
necessarily the EPA or the administration. And without this bill, 
the States would be prohibited from using LUST Fund for these 
purposes. That being said, I'm really at a loss to understand how 
the EPA can reimburse general fund with LUST money for pro- 

frams that have a, I guess we'd say, a tenuous nexus to the LUST 
und at best. There's no doubt, and I said it in my statement, 
ground water contamination is an area that EPA needs to improve 
its effort. However, it seems like the EPA has been reenforcing all 
the fears of the States and all the industries by diverting LIJST 
Fund money to other purposes. 

So I guess to boil it down, my question is what legal authority 
does the EPA have to reimburse the general fund with LUST Fund 
moneys for non LUST Fund activities? 

Mr. Shapiro. Let me make it clear, we have no authority right 
now. The transfer that was described by the chairman and that fve 
been addressing, is something that has been proposed as part of 
the administration's 1998 budget submission. We could not ao that 
today by virtue of the way the accounts are separated in the appro- 
priations. 

Mr. Stupak. So it's fair to say, so we're clear on the record then, 
that there will be no transfer of LUST Fund money for non LUST 
Fund stated purposes without the authority of the U.S. Congress? 

Mr. Shapiro. That is my understanding, yes, sir. 

Mr. Stupak. Thank you. I'll yield back any time. 



Digitized by 



Google 



17 

Mr. Tauzin. The Chair thanks the gentleman. The Chair now 
yields to the gentleman from Georgia, Mr. Deal, for the appropriate 
5 minute question period. 

Mr. Deal. Thank you, Mr. Chairman. In reviewing your testi- 
mony and in your oral testimony here, you indicate reluctance to 
have the LUST Trust Funds appropriated to the States at the 85 
percentile level because it would go into their State assurance 
funds. I thought it was the practice of EPA to enter into the agree- 
ments that are approved by EPA in advance as to how the funds 
are to be used, is that correct? 

Mr. Shapiro. I think you're referring to the cooperative agree- 
ments? 

Mr. Deal. Yes. 

Mr. Shapiro. And that is a negotiated agreement between EPA 
and each State. Yes, that is correct. 

Mr. Deal. I don't quite understand the logic then, if you have to 
enter into these cooperative agreements, of why you are afraid, in 
effect, that the States will inappropriately spend the money, if you, 
in effect, have veto power over the agreement. 

Mr. Shapiro. Well, I think, although theoretically, we have veto 
power, obviously a cooperative agreement is cooperative and in- 
volves discussion and agreement between two parties. I think our 
point is, it seems clear to us, that at current Trust Fund appropria- 
tion levels, the biggest bang for the Federal dollar, if you will, is 
obtained from using that money to support State oversight of re- 
sponsible party cleanups and to take care of those sites where re- 
sponsible parties are either not solvent or can't be located, the or- 
phaned or abandoned sites, if you will. And, that given the work 
load that we anticipate in this area in the future, we believe that, 
in essence, the option of diverting money to the uses that we have 
concerns about would not be a good way to use the Federal Trust 
Fund money. 

Mr. Deal. In other words, you don't think the language that is 
the safeguard, that is proposed of not using the funds to reimburse 
those who have simply just not taken the initiative to do so, you 
don't think that language is strong enough? And, I believe one part 
of your testimony, you indicated that you had some suggestions as 
to how that might be strengthened. Would you share those with 
us? 

Mr. Shapiro. Well, what we were suggesting, if the intent — and 
this is in the case of perhaps responsible parties who are very 
small businesses and can't afford, even after the available funds 
from the State or their own resources are available, can't really af- 
ford to stay in business — ^is to take care of the cleanup problems, 
that limiting use of the Trust Funds to that narrow purpose would 
be an improvement over the current version of the bill, but that 
would be, we believe, a very small universe ultimately. 

Mr. Deal. Maybe I'm not reading it correctly, but I thought that 
was what the language that we put in there as a safeguard was 
exactly designed to do and if it doesn't do it, would you or your 
staff, at some point, provide us with more specific and precise lan- 
guage because I have the impression that that's what we thought 
we had done. 
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Mr. Shapiro. And it was certainly an improvement over the 
original bill that we testified on last year. I think the difference is 
that the financial merit test, if you will, in the bill as currentlv 
written excludes financial resources that would already be avail- 
able from State funds in determining financial need and we think 
it would be more appropriate to acknowledge the availability of 
those resources. But we'll be happy to work with the subcommittee 
staff and provide our more detailed perspectives on that particular 
issue. 

Mr. Deal. I yield back the balance of my time. 

Mr. Tauzin. I thank the gentleman. The gentleman, Mr. Sawyer 
from Ohio is recognized. 

Mr. Sawyer, ril pass on the questions. 

Mr. Tauzin. The gentleman passes. Mr. Largent is recognized for 
5 minutes. 

Mr. Largent. Thank you, Mr. Chairman. I just have one ques- 
tion. Does the EPA keep track of what percentage of the funds ap- 
propriated, actually go to cleanups as opposed to litigation? 

Mr. Shapiro. In this particular program, I think all of the Trust 
Fund moneys that are appropriated, except to the extent that 
there's some litigation associated with State or EPA enforcement 
actions, the money does not go to litigation, it goes to oversight of 
cleanups and cleanup of abandoned sites, some of which may in- 
volve enforcement actions, but that would be the only litigation ex- 
penses, I believe. 

Mr. Largent. Is that because there is no litigation or because 
the funds that are appropriated for litigation purposes come from 
other sources? 

Mr. Shapiro. Well, because of the way the program is run and 
the way the States have implemented, in many cases, their State 
assurance program funds. We believe that this program has gen- 
erated the maximum amount of cleanup with the minimum amount 
of litigation among parties. But there certainly is a potential, for 
private party litigation in particular cases, but it does not come out 
of Trust Fund money. 

Mr. Largent. So it's your testimony this afternoon, to the best 
of your knowledge, that this is a program that is relatively free of 
high litigation expense overall? 

Mr. Shapiro. That is my impression and again — ^my colleagues 
seem to agree. Maybe the States will also have a perspective on it 
since theyre doing most of the work as we've all acknowledged. 

Mr. Lajigent. Thank you, Mr. Chairman. 

Mr. Tauzin. I thank the gentleman. The gentleman, Mr. Engel, 
is recognized for 5 minutes. 

Mr. engel. Thank you, Mr. Chairman. Mr. Shapiro, in your tes- 
timony, I'm wondering if you could help me to understand vour 
first concern with the bill which is that expanding the uses of the 
LUST Trust Fund could reduce protection of public health in the 
environment. Can you, in a nutshell, captualize why you feel that 
way? 

Mr. Shapiro. I'll try. Again, I'm speaking now just to the Federal 
Trust Fund moneys. When States use those moneys to oversee 
cleanups that are paid for by either responsible parties or State as- 
surance funds, the average costs to the State and to the Trust 
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Fund is about $5,000 per cleanup. So a little goes a long way in 
terms of the number of cleanups that can be leveraged by the Fed- 
eral Trust Fund monevs. If the Trust Fund moneys have to be used 
directly to pay for a cleanup, as could be the case with the bill, an 
average UST cleanup, I understand costs around $125,000. So in 
terms of the use of tne Federal money, we don't leverage as much 
cleanup when that money has to go directly to pay for a cleanup. 
Although we realize in certain circumstances when no one else can 
be found, that is a purpose for which the Fund was intended to be 
used. 

Mr. Engel. I see. And so you're convinced that essentially by 
doing it this way it would — ^by doing it the way the bill purports 
to do it, it would directly affect the amount of cleanups that can 
be held or that can be done? 

Mr. Shapiro. We think it could have that potential. 

Mr. Engel. Can you also help me to understand the transfer — 
the $53 million dollar transfer from the LUST Trust Fund to reim- 
burse the general fund, essentially, how that works? It's a transfer 
and then it comes back at the end, is that what happens? 

Mr. Shapiro. And again, let me stress, this woula have to be ap- 
proved by Congress. The proposal would be that money would be 
transferred from the Trust Fund to EPA's general accounts and 
from there used to cover the expenses of three program areas, one 
of which is the Underground Storage Tank Program and the oth- 
ers, as I have mentioned, are: the Undergrounof Injection Control 
Program; and the Ground Water Program. But the money would 
not return to the Fund, they would basically be a permanent trans- 
fer from the Trust Fund to the general accounts. 

Mr. Engel. I see. Thank you very much, Mr. Chairman. 

Mr. Tauzin. Thank you, Mr. Engel. Any other members of the 
committee seeking time? Then the Chair is pleased to, by unani- 
mous consent again, recognize our visitor from the full Commerce 
Committee, Chairman Schaefer. 

Mr. Schaefer. Thank you very much Mr. Chairman. Mr. Sha- 
piro, there have been conflicting reports about the future of the un- 
derground storage tank ofCice. Initially, as I understand it, the EPA 
wanted to completely phase it out. Now, more recent reports focus 
on a maintained, but maybe a scaled back, operation. As I look at 
some of the ways which you want to use this monev, which we've 
already promised the American people will be used to pull these 
tanks out, I question what's the future of the office? 

Mr. Shapiro. Well, at this point we have no plans to eliminate 
the office. I think 

Mr. Schaefer. So that's changed? 

Mr. Shapiro. Yes, sir. 

Mr. Schaefer. That has changed from last year? 

Mr. Shapiro. That's my understanding. I think our goal is to 
make sure that the cleanups that have to occur, and there are 
160,000 or so cleanups yet to be completed and perhaps another 
100,000 or more that may be identified as we move forward, that 
those get done and get done as effectively as possible; that the 1998 
deadline for new and upgraded tanks be implemented effectively; 
and that cleanups on Indian lands that have to occur under Fed- 
eral responsibility occur. And as we move forward in those areas, 
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in the near future we see a msgor challenge for EPA and for our 
State partners, as we move into the next century. When the big 
bulk of that activity is behind us, it would probably be appropriate 
to reduce the size and scope of the EPA commitment in this area. 
But we are not, at this point, projecting at what date, in essence, 
the job will be done, if ever. 

Mr. SCHAEFER. Do you agree that the msgor issue here, or should 
have been when we initiated this legislation, was to get rid of the 
leaking underground storage tanks, get them out as soon as we 
could? 

Mr. Shapiro. That's been one of the objectives 

Mr. SCHAEFER. One of them? That's the one objective not one of. 
It is the objective, is to get rid of them. 

Mr. Shapiro. The other objective of our program is to make sure 
new tanks don't suffer the same problems as old tanks. 

Mr. SCHAEFER. Well that engineering has already been done. I 
think that when I look at where you want to start transferring 
more of this money, we're going to slow down the process of pulling 
these tanks out, and it seems to me the EPA just doesn't trust the 
State to do it. I think the States know more about where these 
problems are than the EPA does. Do you want to comment on that? 

Mr. Shapiro. I think the record of our program is very clear on 
the point that we have placed msgor reliance on the States. I think 
this program, more than perhaps any other I've been familiar with 
in my 16 or 17 years at EPA, has had the strongest reliance on 
State initiative and the implementation of the program by the 
States of any msgor program at EPA. So I think we do trust the 
States. Obviously, from time-to-time 

Mr. ScHAEFER. But you still don't want to give them that money? 
You still don't want them to be able to make these decisions? 

Mr. Shapiro. We are giving them the money and 

Mr. SCHAEFER. Yes, but not all the money. You're keeping back 
15 percent, that's No. 1. And when you start talking about tribal 
lands, I understand that, but how much are we talking about here? 
It's very, very little. As a matter of fact, didn't the EPA help us 
draft the financial hardship language in the bill? 

Mr. Shapiro. I know there was discussion between 

Mr. SCHAEFER. There was more than discussion. 

Mr. Shapiro. And we contributed suggestions. 

Mr. SCHAEFER. And it's in the language? 

Mr. Shapiro. Well, I guess when the language was reviewed last 
year by the Agency and the administration, we felt there were still 
some weaknesses. 

Mr. SCHAEFER. Let me ask you this, what percent of the LUST 
money is going to actual cleanup as opposed to studies and over- 
sights. 

Mr. Shapiro. The disbursements in 1996, in terms of actual site 
cleanup, was about 36.5 

Mr. SCHAEFER. 36.5 percent, one-third of the total money was 
going to actual cleanup? 

Mr. Shapiro. Of the Trust Fund appropriation. 

Mr. SCHAEFER. At that rate, we're never going to get the tanks 
cleaned out. 
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Mr. Shapiro. Well again, most of the cleanups are being paid for 
by State funds which are many times the size of the Federal Trust 
Fund. 

Mr. SCHAEFER. Mr. Chairman, I thank you very much. I just 
think that we have a good piece of legislation here. Whatever oppo- 
sition that EPA has, we're willing to listen to it. I yield back my 
time. 

Mr. Tauzin. I thank the gentleman. Any other member request- 
ing time? 

Mr. Shapiro, we thank you very much. Before you go, I just want 
to share with you some great news. Speaking of dumping, the ICC 
just issued a preliminary finding that China has oeen illegally 
dumping crawfish into the U.S. economy and they're recommending 
very stiff tariffs and penalties. 

Mr. Shapiro. Thank you. 

Mr. Tauzin. We're going to get some Louisiana crawfish back on 
your plate here in Washington, DC pretty soon. Good news. Thank 
you very much, sir. 

Ladies and gentlemen, we're pleased to welcome our second 
panel, if you'll please assemble. Ms. Mary Jean Yon, the President 
of the Association of State and Territorial Solid Waste Manage- 
ment Officials; Mr. James Daskal, counsel for the National CoaJi- 
tion of Petroleum Retailers; and Mr. Jeff— is it pronounced Leiter? 

Mr. Leiter. Leiter, right. 

Mr. Tauzin. Counsel for the Collier, Shannon, Rill and Scott, rep- 
resenting the Society of Independent Gasoline Marketers of Amer- 
ica and the National Association of Convenience Stores; and Mr. 
Jeff Lykins of the Lykins Company in Milford, Ohio. I want to wel- 
come you all. Thank you for coming. 

STATEMENTS OF MARY JEAN YON, ASSOCIATION OF STATE 
AND TERRITORIAL SOLID WASTE MANAGEMENT OFFICIALS; 
JEFFREY L. LEITER, NATIONAL ASSOCIATION OF CONVEN- 
IENCE STORES AND THE SOCIETY OF INDEPENDENT GASO- 
LINE MARKETERS OF AMERICA; DIMTTRI G. DASKAL, NA- 
TIONAL COALITION OF PETROLEUM RETAILERS; AND JEFF 
LYKINS, THE LYKINS COMPANIES 

Mr. Tauzin. Before we take your testimony, Fm required to do 
this under a new rule of Congress. Ms. Yon, the staff indicates that 
they failed to ask you to submit the statement in compliance with 
the truth and testimony before the Con^ss, which is information 
about Federal funding. So I have to ask you, did the Association 
of State and Territorial Solid Waste Management Officials receive 
any Federal funding? 

Ms. YON. Yes. 

Mr. Tauzin. And we would ask the Association to submit infor- 
mation to comply with the rule and we do apologize for the confu- 
sion, since you were not asked to do that before you were asked to 
testify. 

Fm also asked to do this with you, Jeff Lykins. As a representa- 
tive of PMAA, did PMAA receive Federal funding or have any Fed- 
eral contracts? 

Mr. Lykins. No, sir. 
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Mr. Tauzin. We would also ask that you submit that statement 
for the record to comply with the rule. 

Mr. Daskal. Mr. Cnairman, could we amend our answer and 
say, ''Not for lack of trying?" 

Mr. Tauzin. I guess you could. I'm pleased now to introduce, Ms. 
Mary Jean Yon, the President of the Association of State and Terri- 
torial Solid Waste Management OfCicials. 

Let me say this for the record, all of your written testimony is 
part of our record. Our hearings are designed to be conversational. 
So if you can just summarize and tell us what's in your written 
statement, please, Ms. Yon. 

Ms. Yon. Thank you, Mr. Chairman. Good afternoon. My name 
is Mary Jean Yon. I m from the State of Florida and I'm here today 
as the immediate past President of ASTSWMO. I'd like to lead on 
by just thanking you for inviting the Association back this year to 
testify on H.R. 688. 

ASTSWMO believes that we offer a unique perspective to this di- 
alog today because our membership is comprised of the people that 
actually run these programs and are actually out there doing these 
cleanups. The States have always had the lead on cleaning up leak- 
ing underground storage tanks and we've enjoyed a very good 
working relationship with EPA. They've provided much needed 
technical assistance and funding throughout the history of this pro- 
gram. 

According to EPA's figures, as you've heard, over 152,000 clean- 
ups have been completed, and we're looking at another 164,000- 
plus that are still waiting to occur. With that thought in mind, 
ASTSWMO appreciates the subcommittee's intent to provide this 
increased amount of stability and certainty to the States as they 
carry out this cleanup program and we support the requirement 
that EPA allocate, at least, 85 percent of the appropriation to the 
State. 

To date, 49 States have cooperative agreements with EPA to sup- 
port this program. IVpically, States use these as paying for essen- 
tial staff to oversee these programs. You may be interested in hear- 
ing that the only State who doesn't currently have a cooperative 
agreement in place is my State, the State of Florida. We have, how- 
ever, applied for this agreement and we're just waiting to hear 
back from EPA. We see these funds as being helpful in administer- 
ing what we find to be a challenging, if not overwhelming, pro- 
gram. Since our LUST Program began in 1986 in Florida, we've 
cleaned up 3,600 sites and we have a current universe of 18,000 
sites that are awaiting cleanup. Florida alone has spent $549 mil- 
lion on these cleanups and reimbursements since 1986. 

In a general sense, experience is showing us that many leaks and 
discharges are discovered when these tanks are uncovered, when 
people are actually going out there to upgrade and to do the com- 
pliance activities in accordance with EPA's technical standards 
which have the 1998 deadline. Our members have surveyed most 
of the State programs and we've determined that approximately 29 
or 30 percent, the same number that Mr. Shapiro used, of the ex- 
isting underground storage tanks now meet these standards. When 
you consider that EPA's figures also indicate a total universe of 
over one million active tanks in the U.S., you begin to get a feel 
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for just how many tanks are out there awaiting, both the upgrades 
and the possible discovery ci more discharges that will need to be 
addressed. In other words, we don^ see this responsibility associ- 
ated with this program going away any time soon, and we're con- 
vinced that Fecferal funding from the LUST Trust Fund must con- 
tinue. 

In addition to injecting an increased level of stability into the 
LUST Program, we see this bill as improving the efficiency of pro- 
grams by allowing two new uses ci the Trust Fund moneys. And 
what rd like to do is just address each of these uses and then offer 
some genensd comments on the bilL 

First, the bill proposes allowing States to incorporate this LUST 
Trust Fund moneys into existing State funds. As I mentioned ear- 
lier. States are the ones that are actuaUy managing these cleanups 
and we do so with a mix of both. State and Feaeral funds. States 
use these cleanup resources only after a veiy careful evaluation of 
risks. Risk basal corrective action has now become the norm for 
many of these State underground tank programs and we keep a 
consistent focus on making sure that the limited fimdine that we 
have, goes to the sites that pose the highest risk. We believe that 
allowing Federal Trust Fund moneys to be placed in State trust 
funds, will ensure more streamlinea and systematic approach to 
our cleanups. 

The second use of the Trust Fxmd moneys proposed would allow 
States the discretion to allocate their money n>r either enforcement 
or corrective actions. This is an area where eveiy State is going to 
be different in terms of their priorities and we believe that States 
are in a better position to deciae whether resources should be spent 
on enforcement or corrective action. I'd like to add that ASTSwMO 
strongly supports the report language in last yearns committee 

Erint that indicated that the prioritization of the fund usage should 
e left to the States. 

I'd like to dose today by infusing just a little bit of reality into 
this discussion. While States are very appreciative of the greater 
comfort level that this bill would provide, and while we support the 
new and expanded uses of the LUST Trust Fund that relate to this 
program only, the reality is that most of the States are going to re- 
quire additional funding in order to take advantage of those oppor- 
tunities. And while it certainly is not my intention to belabor fu- 
ture appropriations of the LUST Trust Fund today, it's nonetheless 
important to emphasize that the LUST universe is enormous and 
we feel the potential is ^eat for seriously affecting human health 
and the environment. It is our hope that your steps to improve this 

Erogram will encourage Congress to provide more funding from the 
irger Trust Fund reserves and with that, I thank you m inviting 
us back and welcome any questions you may have. 
[The prepared statement of Mary Jean Yon follows:] 

Prepared Statement of Mary Jean Yon, PREsroBNT, Association of State and 
Territorial Solid Waste Management Officials 

Good morning. I am Mary Jean Yon and I am the immediate Past-President of 
the Association of State and Territorial SoUd Waste Management Officials 
(ASTSWMO). Thank you for inviting ASTSWMO to testify concerning H.R. 688, the 
Leaking Underground Storage Tank Trust Fund Amendments Act of 1997, intro- 
duced by Mr. Schaefer, Mr. Stupak, yourself and many other members of the House. 
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ASTSWMO is a non-profit association which represents the collective interests of 
waste program directors of the nation's States and Territories. Besides the State 
re^atory program managers for underground storage tanks, ASTSWMCys member- 
ship also includes the State regulatory program managers for solid waste, hazardous 
waste, and waste minimization and re^clmg programs as well as State deanup and 
remedial proeram mana^rs. Our membership is drawn exclusively fi:x>m State em- 
ployees wno aeal daily with the many management and resource implications of the 
state waste management programs they direct. As the day-to-day implementors of 
tiie State and Federal cleanup programs, we believe we can offer a unique perspec- 
tive to this dialogue. 

Specifically, corrective action cleanups in this country for leaking underground 
storage tanks are performed under the auspices of State regulatory agencies. Ac- 
cording to the United State Environmental Protection Agency, 162,683 tank clean- 
ups have been completed since the inception of the program in 1988, but an addi- 
tional 164,805 tanks await cleanup. 

ASTSWMO, therefore, appreciates Mr. Schaefer's intent to provide an increased 
amount of stability and certainty to these State agencies who implement the tanks 
decmup program oy directing the Administrator of EPA to provide at least 85 per- 
cent or tne mnds appropriated to the EPA from the LUST trust fund to the State 
agendes via the cooperative agreement process. 

Forty-nine (49) State Agencies are currently awarded cooperative agreements by 
EPA to support this program. Typically, States use these funds to pay for essential 
staff who must conduct technical oversight of these deanups. The State of Florida 
has submitted cm appUcation for a cooperative agreement with the U.S. EPA. Flor- 
ida's LUST program started in 1986, and we have deaned up 3.600 sites and have 
a current universe of 18,000 sites awaiting remediation. Florida has spent $549 mil- 
lion on cleanups and reimbursements since 1986. We have dedded to apply for a 
cooperative agreement because our universe of tanks is so large with a significant 
number of these tanks representing 'liardship" cases, i.e., tank owners who cannot 
afford to pay for the remediation of their tanks because of bankruptcy or insolvency. 
We antiapate using our cooperative agreement funds for addressing these hardship 
sites. 

We understand that the U.S. EPA is concerned with prescribing the exact amount 
of funds to be allocated to the State Agencies in statute. However, for the last five 
years it is our understanding that the Ac^encv has distributed fix>m 81% to 89% of 
the LUST trust fund appropriations to tne State agencies. This provision in H.R. 
688 would merely codify current practices. Codifying current practices may seem an 
unnecessary use of statutory authority, however, with the eventual disinvestment 
in EPA's underground Storage Tanks office, our members are particularly con- 
cerned with the future allocations of these trust fund monies given the enormous 
remaining universe of cleanups. Our most recent estimate of compliance with the 
1998 technical compliance standards is now estimated to be 29% complete. This esti- 
mate is based on reports from 29 States. This figure is particularly troublesome as 
a megor source of the LUST deanup candidates is fix>m the universe of tanks being 
uncovered for upgrade to technical compliance, and therefore, this could be an early 
warning that an even larger universe of tanks requiring remediation exists. Because 
underground tank releases will remain a mig'or cleanup problem for a number of 
years to come, the health and safetv risks of these releases are significant and 
threatening. We are convinced State cleanup programs must continue to receive con- 
siderable nnandal assistance fix>m the federal government in order to be able to ad- 
dress these problems, cmd support the 85% designation. 

Besides introdudng an increased level of stability into the LUST program, this 
bill also seeks to promote better efficiency by allowing the fund to be used for new 
uses. Specifically, this bill will allow two new uses: 1) State programs wiU be al- 
lowed to incorporate federal trust fund monies into existing State funds; and 2) 
State agencies will be allowed to use trust fund monies for enforcement purposes 
(e.g., lefUL detection inspections). 

I will begin by addressing the first suggested new use. As I indicated in the open- 
ing of my testimony, the LUST corrective action/cleanup program is implemented 
by State agencies using either federal LUST trust funds or State trust funds. States 
use cleanup resources, whether their own or federally provided, only after careftil 
evaluation of risk. Risk-based corrective action now has become the norm for many 
State underground tanks programs, and the consistent focus is on application of the 
limited available funding to the highest risk sites. Allowing Federal trust fund 
money to be placed in State funds will ensure a more streamlined systematic ap- 
proach to addressing this large universe of sites. 

ASTSWMO is aware that some parties have expressed concern with this provision 
as they believe this will allow federal trust fund money to be used to pay for dean- 
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ups where viable responsible parties are in existence. This is true as a number of 
State funds can be used to pay for cleanups where viable responsible parties exist. 
However, the term Sdable" may be subject to different interpretations, we think the 
most important sector of State tank decmups where responsible parties are reim- 
bursed are small businesses: the small comer gasoline station, the ''mom-pop" busi- 
ness establishments, rural farmers, etc. Many States have made a conscious deci- 
sion to activdy work with these parties, recognizing that the cost of these cleanups 
may disproportionatelv place a large share of small businesses out of existence and 
place the emphasis of tneir reimbursement effort on this sector. We, therefore, do 
not believe that the use of the federal trust fund for these purposes would be inap- 
propriate as lon^ as consistent State standards are applied to ensure that the reim- 
Dursements are in the best interest of society as a whole and contribute to the safety 
of himian health. 

The second new use proposed for the federal LUST trust fund in H.R. 688 would 
allow States the discretion to allocate money for either cleanups or enforcement. The 
inspection of potentially leaking underground storage tanks is crucial to stop cur- 
rent releases cmd prevent future releases. The health hazards associated with the 
components of gasoline, particularly benzene, are well established bv the EPA and 
federal healtii agencies. Additionally, the National Water Quality Inventory 1994 
Report to Congress confirms that underground storage tanks are the leading cause 
of national ground water contamination. 

We believe States are in a better position to determine where resources should 
be allocated towards enforcement or corrective action. Some States have a backlog 
of corrective actions which must be undertaken, whereas other States are in a posi- 
tion to focus more attention on leak prevention. This bill will provide the necessary 
flexibility to accommodate the most pressing needs at the local level and achieve the 
most effective use of cleanup resources. We support the new uses as outlined. How- 
ever, we wish to be absolutely clear that no State agency should be forced to allocate 
funds to these new resources and that this decision should be left to the States. Dur- 
ing the 104th Congress when H.R. 3391 passed through this Committee we were 
pleased to see that report language was added to the bill which reflected the Com- 
mittee's desire to allow States to allocate funding as they deemed appropriate. We 
would request that should this bill proceed forwm that similar report language as 
the following be added at the appropriate time in the process: 

''While this bill allows for several new uses of the LUST trust fund, the legisla- 
tion does not prioritize among uses. The Committee finds, consistent with testi- 
monv heard from the EPA, tne States and industry representatives, that fund- 
ing for existing uses (including enforcement of corrective action requirements, 
corrective actions taken by State and local government at responsible party 
sites, and cost recovery actions) most effectively serves the needs for protection 
of human health and tne environment. The Committee also finds that there will 
be a significant funding need in coming vears for enforcement of the tank leak 
detection and prevention requirements through State and local programs. It is 
this Committee's desire that the distribution of available federal funding recog- 
nize the importance of enforcement to protection of human health cmd the envi- 
ronment.** 
We understand that the Agency is concerned that expanding the fund to accom- 
modate these new uses may oecome an implementation problem as oftentimes the 
State agency which implements the corrective action component of the underground 
storage tanks program is not the agency which conducts the enforcement, thus, re- 
quiring EPA to issue more than one cooperative agreement to the State. While we 
believe that the lead cleanup and regulatory agencies are already established in 
each State, it may be possible to address the concern by having the Governor of each 
State designate a lead agency for cooperative agreements. 

Lastly, we recognize that appropriations are a separate issue, cmd dealt with by 
other dongressioiud committees, and it is not my intention to belabor future appro- 

{)riations for the LUST trust fund today. H.R. 688 will provide a greater comfort 
evel to State managers by prescribing in statute the minimum amount of funding 
which must be allocated to me States and should address some of the implementa- 
tion criticisms associated with this program. However, when we discuss these wel- 
come new authorities with State program managers, they remind us that they prob- 
ably do not have the option to make extensive use of these authorities at their cur- 
rent annual LUST funding levels. The reality is these new uses wiU require addi- 
tional funding which brings us to the classic chicken and egg scenario of whether 
this improveof program authority will encourage Congress to provide more funding 
fiom the large trust fund reserves, or whether limited funds will inhibit the use of 
this new flexibility for State programs. The magnitude of the LUST universe is 
enormous, the potential for seriously affecting human health and the environment 
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is substanticd, and we believe the money currently available in the LUST trust fund 
should be allocated. 

Conclusion 

In conclusion, we believe H.R. 688 wiU ensure that States are allocated a specific 
portion of the yearly LUST trust fund appropriation to EPA; provide the States with 
greater flexibility to implement a program which is inherently a local resp|onse; and 
allow States to make better use of a systematic approach to remediating sites based 
on risk, rather than certain fund restrictions. Leaking underground storage tanks 
pose a serious threat to hmnan health and the environment due to the sheer num- 
Der of their universe cmd the chemical components contained in these tanks. 

We thank the Subcommittee for recognizing the importance of the LUST program 
and we are available to offer further assistance as needed. I would be happy to an- 
swer any questions. 

Mr. Largent [presiding]. Thank you, Ms. Yon. 
Mr. Leiter. 

STATEMENT OF JEFFREY L. LEITER 

Mr. Leiter. Thank you, Mr. Chairman. I am Jeff Leiter and I ap- 
pear on behalf of the NACS— the National Association of Conven- 
ience Stores and SIGMA, the Society of Independent Gasoline Mar- 
keters of America. I will summarize the Associations' testimony. 

Both, SIGMA and NACS support H.R. 688, as introduced, and 
urge its prompt consideration and enactment, along with the Sen- 
ate companion. Mr. Schaefer indicated that Senator Allard expects 
to introduce today or in the next few days. The Associations sup- 
ported the identical bipartisan measure, H.R. 3391, which was 
overwhelmingly passed fast Congress by the House. 

Little has changed since NACS and SIGMA testified last July, 

?ret much remains to be done to detect, prevent and correct tank 
eaks. Further, it is imperative that the tank regulatory situation 
continue to be assessed and, if necessary, adjusted. The Schaefer/ 
Stupak bills does just this. 

As everyone indicates, the keystone to the bill is the statutory 
pass through of at least 85 percent of the annual appropriation by 
£PA to the States, using these negotiated, cooperative agreements. 
I still have a hard time, having listened just now to Mr. Shapiro's 
testimony, understanding the administration's opposition to this. 
The States are directing are actual cleanups, not EPA, and I kind 
of find it hard to find the environmental protection in what appears 
to us at least, to be a budgetary shell game between EPA and 
0MB. 

Further, when EPA's rhetoric on this is pulled back, we think 
that the administration is actually quibbling over a small amount 
of money, mavbe $2 or $3 million relative to the Agency's overall 
budget. And this comes at a time where — ^I believe I just heard Mr. 
Shapiro say, **EPA is asking the State Tank Programs to do more, 
not less under their Federal mandate." 

SIGMA and NACS also support the expanded allowable uses of 
the LUST Trust Fund moneys by the States. The bill has cleanups 
as a priority still. The Associations are happy that the Agency has 
recognized enforcement as a priority, not only to protect the envi- 
ronment, but also to keep a level playing field for those who have 
spent sizable sums of money complying with the law. 

NACS and SIGMA remain concerned with EPA's view that the 
expanded uses will somehow harm tank corrective actions. Again, 
we think the Agency misses the point of the bill. The States are 
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in a better position to address tank problems that may be unique 
to their jurisdiction. Further, many States mav be further ahead in 
addressing tank releases through the use of risk-based cleanups 
and natural attenuation — ^letting God be your contractor in remedi- 
ating these sites. It makes more sense to redirect the use of these 
moneys through the cooperative agreements. Flexibility should be 
the watchword. Certainly, I think the testimony from ASTSWMO 
supports this. 

NACS and SIGMA do not oppose the limited use of the Trust 
Fund moneys by the State tank trust funds to reimburse a limited 
number of tank owners. Again, I think the EPA's testimony misses 
the point. This provision was crafted last year on a bipartisan basis 
and is not bailing out solvent parties. Again, it just deals with a 
limited number of folks. If they believe it's too broad, perhaps the 
fix is to change the word "excluding" to "including" in tnat particu- 
lar provision and that may satisfy, hopefully, EPA's concern. I 
thought that's what I just heard Mr. Shapiro saving. 

While it was discussed here, the President has included a pro- 
posal to increase, both the LUST Trust Fund appropriation, as well 
as the reinstatement of the LUST Trust Fund tax for other pur- 

!)oses. We can see those purposes, while they talk about a $53 mil- 
ion dollar transfer being solely for deficit reduction purposes. 
While we support the former, the increase in the appropriation 
through the cooperative agreements, we oppose the latter, particu- 
larly when the revenues would be diverted. This LUST tax, while 
it's a tenth of a cent, is not an automatic pass through to the con- 
sumers, and the already large Trust Fund balance evidences gaso- 
lines marketers' contributions to deficit reduction. Accordingly, the 
Associations urge members of the subcommittee to oppose the reim- 
position of the tax. 

Again, NACS and SIGMA support the Schaefer/Stupak bill as in- 
troduced. We appreciate the opportunity to share our views with 
the subcommittee. 
[The prepared statement of Jeffrey L. Leiter follows:] 

Prepared Statement of Jeffrey L. Leiter, on Behalf of the National Asso- 
ciation OF Convenience Stores and the Society of Independent Gasoline 
Marketers of America 

Thank you, Mr. Chairman. My name is Jef&ey L. Leiter. I am a member of the 
Washington, D.C. law firm of Collier, Shannon, Rill & Scott, PLLC. I appear today 
on behalf of our clients, the National Association of Convenience Stores (NACS) and 
the Society of Independent Gasoline Marketers of America (SIGMA). The Associa- 
tions appreciate this opportunity to present their views on H.R. 688, the bill intro- 
duced by Representatives Dan Schaefer (R-CO) and Bart Stupak (D-MI) and 58 
other Members. SIGMA and NACS support H.R 688, as introduced, and urge its 
prompt consideration and enactment. 

Introduction of NACS and SIGMA 

NACS is a trade association representing more than 1,700 retail members operat- 
ing convenience stores in the United States and around the world. NACS member 
companies operate more than 60,000 convenience stores across the nation and em- 
ploy over 5()0,000 workers nationwide. Over 70 percent of the convenience stores 
owned by NACS members retail gasoline and oiesel fuel, selling an average of 
81,000 eallons of gasoline each month. 

SIGMA is an association of over 270 independent gasoline marketers operating in 
all 50 states. In 1995, SIGMA members sold nearly 31 billion gallons of motor tuel, 
representing about 21 percent of all motor fuels sold in the l^ted States. SIGMA 
members supply over 28,600 retail outlets across the nation and employ over 
208,000 workers nationwide. 
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SIGMA publishes an annual statistical report, which is a ''snapshot" of the size 
and scope of the companies the Association represents. It is interesting to note that 
the total environmental expenditures by SICjMA member companies in 1995 ex- 
ceeded $2.3 million per company, or $28,100 per owned outlet. The Association cur- 
rently is in the process of collecting 1996 data; however, I expect the environmental 
expenditure numbers to be comparable. 

SIGMA also has surveyed its members where they stand relative to the Environ- 
mental Protection Agents (EPA) December 22, 1998 deadline for upgrading, re- 
g lacing or closing ''existing'' underground storage tanks (USTs). In the aggregate, 
IGMA members report that 70.4 percent of the outlets they supply already meet 
the 1998 standards, and they expect to have an additional 24.4 percent up to stand- 
ards by the deadline. The remaining 5.2 percent of the outlets ukely will be closed, 
rather than be upgraded. Thus, SIGMA members' reported compliance rate with the 
1998 deadline appear to be above those estimated by EPA and State UST officials. 

NAGS and SIGMA testified before the Subcommittee last Julv 26 on H.R. 3391, 
the original measure introduced by Representatives Schaefer and Stupak. The Asso- 
ciations supported that bill, along with subsequent modifications worked out by 
Subcommittee staff. The revised legislation was overwhelmingly approved last Sep- 



tember bv iJie fiill House of Representatives. H.R. 688 is identiaQ to llie House- 
passed bill. Accordingly, SIGMA and NAGS today reaf&rm their support for the leg- 
islation. 

Background 

Since the LUST Trust Fund legislation was first considered last Summer by the 
Subcommittee, little has changed with the regulation of USTs that would cause 
NAGS and SIGMA to alter their views toward the need for or the content of H.R 
688. Moreover, despite significcuit expenditures by regulated entities, including 
SIGMA and NAGS members, much remains to be done. As of December 9, 1996, 
EPA's Office of Undemround Storage Tanks (OUST) reports that there have been 
317,488 confirmed UST releases, while only 152,683 clean-ups have been completed. 
Approximately 600 new releases are reported each week. EPA, States and tank own- 
ers are moving rapidly to close this gap through the implementation of "risk-based 
corrective actions" — an approach supported by NAGS and SIGMA. 

At the same time, there is the need for a strong enforcement presence to ensure 
that UST owners and operators are living up to their regulatoiy responsibilities and 
that a level playing field" exists. SIGMA and NAGS members, along with other re- 
sponsible tank owners and operators, have made substantial esroenditures to complv 
with EPA and State UST upgrade, leak detection and financial responsibility deaa- 
lines. Their competitive viabiiitv should not be injured by a lack of or 'lialf-hearted" 
commitment to enforcement. Further, as EPA and the States adjust to smaller 
budgets, it becomes even more imperative that an extremely diverse regulatoiy com- 
munity know and see vigorous enforcement as a key to preventing and minimizing 
tank leaks. 

When Congress created the LUST Trust Fund in 1986, it required that UST own- 
ers and operators demonstrate the financial ability to clean-up releases and com- 
pensate third parties for bodily iiyury and proper^ damage. SIGMA and NAGS — 
both then and now — agree that tank owners and operators must be responsible for 
anv impairments they create. 

One fincuidal assurance mechanism Gongress encouraged — and essentiallv cre- 
ated—was the State tank trust fiind. The State tank trust fiind is an entirely dif- 
ferent mechanism than the Federal LUST Trust Fund— and, intentionally, 
Superfund. The State-run and financed mechanisms enable tank owners and opera- 
tors to demonstrate compliance with EPA's financial responsibility rules for petro- 
leum USTs and reimburses them for certain clean-up costs beyond a fix>nt-end "de- 
ductible" up to specified "caps." Nearly all States have created a tank trust fiind, 
and the most recent annual survey by State tank trust fiind administrators reports 
that 19 States' fiinds currently have claims that exceed their unobligated balances 
(up fix>m 11 in 1995). 

It is against this partial backdrop that H.R. 688 is being considered. As EPA and 
the States' UST regulatory programs continue to evolve, Gongress, the Agency, the 
regulated community and others need to assess the uses of me LUST Trust Fund 
and make necessary adjustments. H.R. 668 does this. 

At Least 86 Percent of the LUST Trust Fund Appropriation Should Go to the States 
NAGS and SIGMA support the central element of H.R. 688— that is, codifying 
EPA's historical practice by requiring at least 85 percent of its annual appropriation 
from the LUST Trust Fund be distributed to the States through cooperative agree- 
ments. The States generally have and continue to use these monies to operate their 
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UST corrective action programs, which oversee resoonsible party clean-ups^that is, 
corrective actions by tank owners and operators. Clean-ups remain a priority under 
H.R.688. 

There does not appear to be any debate that the Federal UST law creates an un- 
funded—or, underfunded — ^mandate for the States. However, EPA, in its testimony 
last Summer on H.R. 3391, has questioned a statutoiy 85 percent minimum State 
share, arguing that its past behavior should be indicative of its intent to provide 
the nugonty of future, annual appropriations to the States. Moreover, the Adminis- 
tration, in the closing da3rs of the 104th Congress, opposed H.R. 3391 in the Senate 
on the basis that the 85 percent threshold was somehow violative of the Executive 
Branch's budgetary process and could set precedents for other environmental pro- 
grams, such as Superfund. 

SIGMA and NAcS are not persuaded by EPA's previously articulated axgument 
and believe the Administration s opposition from last Fall is misplaced. The Associa- 
tions, as opposed to their testimony last July, now understand that EPA has with- 
drawn a buoffet proposal that would have phased out OUST, banning in fiscal year 
2001. Nevertneless, even with the rejection of this proposal, it is reasonable for the 
regulated community to expect a reduced Federal role in tne future. OUST has as 
one of its priorities the approval of as mcuiy of the remaining State UST programs 
as possible. Once approved by EPA, the State tank programs operate in heu of the 
Federal UST regulations. Thus, if it makes good public policy for EPA to encourage 
and build strongState UST programs. Congress should send a clear message to the 
States that LUST Trust Fimd monies should not and will not be compromised by 
EPA or the OfEice of Management and Budeet (0MB) at a time when the Federal 
UST program is depending on the States to ao more. A "trust us" approach just does 
not make sense. 

Further, while NACS and SIGMA understand that the allocation and expenditure 
of the annual LUST Trust Fund appropriations are intertwined with EPA's overaU 
budget, the Associations fail to understand how a statutoiy 85 percent threshold 
disrupts the Executive Branch's budget process. Unless EPA and 0MB budget ana- 
lysts nave some future plans for keeping a significant percentage of the LU^ TVust 
Fund appropriations '^n house," the Aoministration seems to be "drawing a line in 
the sano* over, at most, three or four historical percentage points or, stated dif- 
ferently, three or four million dollars. SIGMA and NACS find it hard to believe 
these amounts, while beneficial to State UST programs carrying out a Federal man- 
date, will "break" EPA's budget. Hopefully, EPA will explain more fully its and the 
Administration's position and thinking on this point at today's hearing. 

Allowable LUST Trust Fund Uses Should be Expanded 

SIGMA and NACS support the e3cpanded uses of the LUST Trust Fund monies 
by the States as set forth in Subsection (1) of H.R. 688, particularly for enforcement 
of UST technical standards (Subsection (IXAXiii)). There are three primary reasons 
the Associations support the expansion of the allowable uses. 

First, the expansion provides increased flexibility to the States to address UST 
problems that are unique to their jurisdictions. For example, some States may be 
further along with their corrective action prosrams and womd be better served shift- 
ing the funos into enforcement, which hopefimy prevents leaks fix>m occurring. 

Second, each of the allowable uses in li.R 688 are consistent witli Coneress' in- 
tent since 1984 to prevent, detect and promptly correct UST releases. The nret per- 
mitted use (Subsection (IXAXi)) in H.K. 688, is existing law, while the fourth one 
(Subsection (IXAXiv)) acknowledges Congress' approval of EPA's historical practice 
of allowing the overwhelming migority of the LuST Trust Fund pass-throus^s to 
the States to be used to oversee corrective actions by responsible V^i^es — ^that is, 
tank owners and operators. Thus, State use of the LUSt Trust Fund monies for 
State tank trust funds (Subsection (IXAXii)) and enforcement (Subsection (IXAXiii)) 
are the only real new uses under the legislation, and they are legitimate and nec- 
essary uses. 

Thurd, the LUST Trust Fund has an unobligated balance today in excess of $1 
billion. Moreover, this year's expected interest on this unobligated balance should 
near or exceed the fiscal year 1997 appropriation to EPA. NACS and SIGMA want 
to make it very clear to the Subcommittee that the petroleum marketing community 
has been and remains prepared to do its share to reduce the Federal budget deficit; 
however, it should not oe unreasonable for petroleum marketers to en>ect a return 
of the LUST Trust Fund monies for the permitted uses under H.R. G8S when the 
motor fuels excise tax used to finance the XUST Trust Fund largelv was not passed 
through to consumers in the selling price of gasoline and diesd mel. To this end, 
the Associations are committed to working with the Appropriations Committees to 
maintain and, if possible, increase the LUST Trust Fund appropriation. 
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State Enforcement and Tank Trust Funds Should be Appropriate Uses 

SIGMA and NAGS do not envision opposition from any quarter that the States 
be allowed to use LUST Trust Fund monies for enforcement of UST technical stand- 
ards. In addition to the leak prevention gains I noted earlier, appropriate enforce- 
ment is necessary so as not to reward tank owners who have chosen to ignore EPA's 
ten-year upgrade period for those USTs that were in the ground and operating on 
December 22, 1988. NAGS and SIGMA members, as well as others, have spent hun- 
dreds of millions of dollars complying with the law, and they expect enforcement so 
as not to render their economic expenditures meanindess. 

NAGS and SIGMA also support the use of LUST Trust Fund monies for enforce- 
ment because of concerns witn Federal enforcement after December 22, 1998. OUST 
has announced a joint leak detection enforcement sweep with the States this May 
and has asked the EPA Regions to make UST leak detection a priority in fiscal year 
1997. However, EPA enforcement planning dociunents for fiscal year 1998, wnich 
were leaked to the trade press, do not even mention USTs as an enforcement prior- 
ity in the fiscal year when the critical compliance deadline falls. Hopefiilly, these 
documents are not the final word fix>m the Agency, but it appears that OIJST and 
the OfEice of Enforcement and Gompliance Assurance are not on the ''same page." 
While EPA may rely primarily on tne States to take the lead in enforcing the De- 
cember 1998 deadline, the Agency should exert strone leadership and should be will- 
ing to step in and enforce if a State fails to do an adequate job. EPA owes as much 
to the regulated community that has obeyed the law and that has made significant 
expenditures. 

The Associations also are aware of EPA and Members' concerns last year with the 
use of LUST Trust Fund monies by State tank trust fiinds to reimburse tank own- 
ers and operators for certain clean-up costs. These concerns largely have been 
couched in terms of Superfund's ''polluter pays'* policy. SIGMA and NAGS strongly 
disagree with this characterization, particularly when Gongress made State tcmk 
trust fiinds an acceptable financial assurance mechanism and encouraged such 
State reimbursement fiinds financed through tank fees paid by UST owners or oper- 
ators. 

Notwithstanding such disagreement, NAGS and SIGMA concur with Subsections 
l(AXii) and (v) in H.R. 688, providing that State trust fiinds could use the Federal 
LUST Trust Fund appropriations only for reasonable and necessary administrative 
expenses, except where limited fiinds are needed to reimburse a tank owner or oper- 
ator who has cleaned up a leak and who, but for the reimbursement with the Fed- 
eral monies, would be forced out of business. 

Summary 

NAGS and SIGMA believe that the enactment of H.R. 668 is an important step 
in increasing State flexibility as an important UST regulatory deadline— 4hat is, De- 
cember 22, 1998 — approaches. The expanded uses of the LUST Trust Fund monies 
all are based on the desire to increase protection of human health and the environ- 
ment The Associations believe that H.K. 688 is a balanced and reasonable biU that 
should proceed immediately through the legislative process on a bipartisan basis. 

NAGS and SIGMA appreciate this opportunity to present their views. I will be 
happy to answer any questions the Associations' testimony may have raised. 

March 18, 1997 
Hon. Michael G. Oxley 
Chairman 

Subcommittee on Finance and Hazardous Materials 
Committee on Commerce 
2126 Raybum House Office Building 
Washington, D.C. 20515-6115 

Re: March 20, 1997 Hearing on HJL 688 

Dear Mr. Ghairman: This letter and attachment accompany my testimony before 
the Subcommittee on Finance and Hazardous Materials on H.R. 688 on behalf of 
the National Association of Gonvenience Stores (NAGS) and the Society of Independ- 
ent Gasoline Marketers of America (SIGMA). 

Pursuant to Rule XI, clause 2(e)(4) of the Rules of the House, and Rule 4(bX2) 
of the Gommittee, I acknowledge mat I have received no federal grants or contracts 
during the current fiscal year or either of the two preceding fiscal years. 

As re<j[uested, I have attached a copy of my personal prome. 
Sincerely, 

Jeffrey L. Lbiter 
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Mr. Largent. Thank you, Mr. Leiter. 
Mr. Daskal. 

STATEMENT OF DIMITRI G. DASKAL 

Mr. Daskal. Good morning— or good afternoon. Tm still on Cali- 
fornia time having just come in on the red eye. Mr. Chairman, 
members of the committee. My name is Jim Daskal. Fm counsel to 
the National Coalition of Petroleum Retailers, which is a ''Mom and 
Pop" organization, primarily representing single station owner/op- 
erators throughout the United States. 

Tve summarized my testimony and I wanted to really react to 
some of the statements we heard from EPA today, because they tell 
us why we need to be here and why we need this legislation. Spe- 
cifically, we have always been concerned that the underground 
tank of^ce, which we have always regarded as the best run shop 
among the myriad of shops that we have to deal with within EPA, 
was going to, if not be totally phased out of business, at least be 
reduced to a skeletal level. And we're still not sure, after what we 
heard today, what was going to happen. But we support the 85 per- 
cent requirement being written into law precisely because of our 
concern that the LUST money was going to be diverted to other 
uses, such as the Underground Injection Program. And I have to 
say, particularly for the dealers in Long Island being, probably ex- 
hibit A, that for the LUST money to go into the Underground Injec- 
tion Program, would simply cause just an absolute eruption among 
my people. Where this issue arose was several years, or actually 4 
or 5 years ago, one of the EPA regions discovered that the service 
statement bay drains that we have are Class V, hazardous waste 
injection wells, and all of the sudden we had people coming in ce- 
menting them over, threats of massive fines, a consent decree was 
signed with the m^gor oil companies and it was an issue that really 
never, I think, was fully considered, either by the Congress or by 
EPA. But certainly, to use LUST money in the Underground Injec- 
tion Control Program would cause my people to literally come un- 
glued at the seams. 

With respect to reimposition of the LUST tax, that ties in to this 
issues. Simply put, there's no way for one of my people to put a 
tenth of a cent of a gallon on the street. Nobody is going to go from 
$1.29.9 to $1.30.0, they're simply going to swallow the one-tenth of 
a cent per gallon. That's why we look at it as our money and we 
want it to go to the provision we fought for so hard in 1986. It's 
unfortunate that Mr. Tauzin is not here, because he was very much 
the keyplayer in the adoption, at least in the House version, of the 
LUST Trust Fund provisions in 1986, which was designed in the 
House bill as a liability cap, as opposed to what it became as we 
went through the Senate. 

But in anv event, the two goals of the legislation as we see it are 
to provide flexibility and funding to the States. And that's what we 
think is absolutely imperative as we go forward. One of our big 
concerns that we've addressed in our testimony is what we call the 
1998 bubble that's going to be coming up. And what we mean by 
that is because some people have delayed compliance dates, but for 
my people, our specific concern is that we have a large number of 
people whose franchises are coming up for renewal under the Pe- 
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troleum Marketing Practices Act and under that statute, a 
franchisor who decides they don't want to make the investment in 
the location, and decides not to renew the franchise based on the 
idea that it's uneconomical to renew it, has to offer to sell the prop- 
erty to the dealer. And so suddenly, you have this "Mom and Pop" 
operator becoming a tank/owner operator for the first time by oper- 
ation of Federal laws. So it's not a case where this person delayed 
doing the right thing with respect to upgrading the tanks. Gen- 
erally, they've been contractually prohibited from even touching the 
tanks, ana that's the category of person that we're most concerned 
about. 

We do share the concern with NACS, SIGMA and PMAA that 
those who simply have had the ability to comply, but have failed 
to comply, should be subjected to strong enforcement actions. One 
of the few EPA economic models that we happen to agree with is 
a model that they call the Ben model, which tries to measure the 
benefit to a party of not complying with a Federal regulation. And 
we feel that those people are in effect, receiving an indirect com- 
petitive subsidy. 

Our sole concern with the bill lies in the area of the prohibition 
on the use of Federal funds for those States, which there are 13, 
that go beyond cleanup and offer a grant and loan programs to pri- 
marily small stations. For example, Delaware has a small station 
fund; California, if you're below a certain level, they will make 
grants and loans to these small marketers. Now, we understand 
that in 1986 we were told point blank by the Senate, that when 
we created this LUST Trust Fund, this was not going to become 
a public works program for service station dealers. Simply put, 
Congress has not tread into this area, and while my folks don't like 
the prohibition, getting the bill passed is more important than 
fighting over the prohibition. We would simply like to see some 
clarification in the report language to note tnat the rationale for 
the prohibition is simply that Congress is reafiirming the decision 
made in 1986 not to get into this area, as opposed to making any 
sort of a value judgment as to the wisdom of the States in enacting 
grant and loan programs. 

We feel that it's the province of the States and should be left that 
way and we would just ask that the legislative history of this bill 
retain the traditional Congressional policy of absolute neutrality. 
That hits our main highlights, so I will conclude by urging the sub- 
committee to move this legislation as written as quickly as possible 
and to oppose reimposition of the LUST tax and with that, I thank 
you very much for the opportunity to be here today. 

[The statement of Dimitri G. Daskal follows:] 

Prepared Statement of Dimitri G. (Jim) Daskal, Counsel, National Coalition 
OF Petroleum Retailers 

SUMMARY OF TESTIMONY 

1. The National Coalition of Petroleum Retailers (NCPR), serves as the chief advo- 
cate of the interests of America's 50,000 "mom and pop" independent gasoline retail- 
ers. We strongly support HR 668, as we supported HR 3391 before this Subcommit- 
tee and through passage by the House last year. 

2. While many talk ttie talk of ''common sense initiatives'* HR 668 walks the walk 
along the path of common sense, by ensuring that the underground tank program, 
a model or a successfiil state-federal regulatory program will continue to serve as 
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the leading example of what can be accomplished when federal, state, and local gov- 
ernments work in cooperation with the resulated community towards the goid of 
cost-effective protection of human health and the environment 

Those who talk the talk, must now be ready to walk the walk, and recoenize that 
the UST program is an example for other Agency "shops" to follow, and that the 
UST program stands in mariced contrast to ottier regulatory initiatives such as: (a) 
EPA's procedurally deficient, heavy handed, fine hungry, attacks on gas station and 
gan^e service bay drains, which no one considered to be "Class V Injection Wells"; 
me ^^C program, (b) EPA Regional Offices launching Superfund attacks on the 
vexy people who have voluntarily done the most to mitigate the effects of over two 
hundred million gallons of "do-it-yourselfSer^ used oil being dumped into our environ- 
ment each year, and even draggins our members who recycled oil at certain sites 
pursuant to the urging or comptusion of state and local governments into the 
Superfund quagmire; and (c) EPA's £Eulure to comply with the Small Business Regu- 
latory Enforcement Fairness Act with respect to what is the most potentially costly 
rulemaking of all: the proposals to tifi^ten the ozone and particulate matter Na- 
tional Ambient Air Quality Standards on the "rationale" that this rulemaking would 
not have a migor impact on smaU business. In fact many areas would be redesig- 
nated as a matter ot law; and would be compelled by the statute to adrat control 
measures such as enhanced vehicle inspection and maintenance (I and M), and re- 
dundant Stage II vapor recovery controls. The latter is an extremely costly propo- 
sition that would cause a large number of station closures in areas such as rural 
Ohio, and in effect "Robs Peter to Pay Paul"; because our members limited resources 
would be diverted from compliance with the 1998 undergroimd tank regulatory 
deadline, where they would most benefit human health and ihe environment. 

3. With the 1998 deadline fast approaching, and EPA's Office of Underground 
Storage Tanks slated to fade from me scene, it is more important than ever that 
the states, who bear the primanr responsibility for the UST program in any event, 
be given the tools needed. Le. fiinding and fiexibiUty to ensure that this program 
remains a model of what a public sector^rivate sector team can accomplish. 

4. The pressure on the states is only going to increase as the deaoline nears. It 
is very important that policy makers at all levels of government be aware of the 
fact that thousands of gasoline station firanchise agreements will be coming up for 
renewal; and firanchisors will be required to decide whether or not to make the in- 
vestment in upgrading the facility. 

In the event the firanchiser decides that it does not wish to make the investment; 
the Petroleum Marketing Practices Act, 15 U.S.C. 2801, 2802(bX3XD), requires that 
an offer to sell the leased maiketing premises be made to the fi-anchisee. As a re- 
sult, many stations and their tanks will be sold and replaced in the remaining 21 
months. 

Many will simply close, and such closure must be done in accordance with existing 
federal and state regulations. 

NCPR expects a ai^ficant "1998 Bubble" to occur, that will stress the resources 
of states and their existing underground tank trust funds, as locations are closed and 
existing contamination is discovered. Accordingly it is absolutely critical that the 
UST funds not be diverted to other uses such as deficit reduction and the Under- 
ground Injection Control Program. We must remain faithful to the original intent of 
this program; and to put our limited resources where we will get the most environ- 
mental bang for the buck; the UST program. We must maximize available UST fund- 
ing, not divert it to political net programs. 

5. Flexibility, as well as funding must be given to the states to the maximum ex- 
tent possible. While we recociiize the political realities involved in getting this wor- 
thy legislation passed, NCPk would prefer that greater flexibility than that incor- 
porated in HR 668 be granted to the states, sudi as that contained in HR 3391, 
as introduced in the 104th Congress. 

For example, NCPR believes that states should have the flexibility to use federal 
UST funds in state financial assistance programs for small marketers. The simple 
fiact of the matter is that an "ounce of prevention" in the form of upgrading tanks 
to prevent leaks from occurring in the first instance is far more cost effective than 
the "poimd of cure" represented by corrective actions, even risk based corrective ac- 
tions (Rebecca's) after a leak has occurred. 

Nevertheless, we recognize that such use of the federal fund has never been per- 
mitted, and that others whose support is needed if we are to achieve our common 
goal of enacting HR 668 as quickly as possible do not share that goal. 

6. The prohibition on the use of federal funds in state financial assistance pro- 
grams is in need of clarification, at a minitniim in the Report languag^ in order 
to avoid possible challenges based upon fiederal preemption, or an allegation that a 
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state that receives funds through a cooperative agreement somehow runs afoul of 
this prohibition if additional funds are placed in financial assistance programs. 

States from California to Delaware nave enacted financial assistance programs, 
often using veiy strong legislative language on the issue of whether such pnMgrams 
are in the best interests of the citizens of tiie state. For eacample, California's '^arry 
Keene Underground Tank Fund** expressly declares that it is in the best interest 
of the people of the state to provide financial assistance to small businesses, farmers 
and other tank owners. 

The choices of the state legislatures that have enacted these programs must be 
respected. It must be made clear that Congress is simply electing not to venture into 
an area that it has not ventured into before, and is not questioning the wisdom of 
those states that already have, or may in the future enact finandal assistance pro- 
grams. 

7. NCPR strongly disagrees with the notion that allowing federal funds to be used 
in state upgrade programs is a ''subsidy to competitors" or allows those who have 
delayed coming into compliance a form of special treatment. 

Many of our members have been contractucdly prohibited from touching the 
tan^dd at their stations, yet, as previously discussed, these same people are going 
to be placed into a "buy or die" situation by operation of the PMPA NCPR joins the 
call for strong enforcement of the regulations against true recalcitrants. 

Those who refuse to comply are the people who are receiving a competitive sub- 
sidy, as evidenced by application of EPA's "BEN" model, which measures the eco- 
nomic benefit to a party that comes about by avoiding regulatory compliance and 
the costs that come with compliance. 

When one of our members receives money from a state program to do an uperade, 
it almost alwa3rs is in the form of a loan. Substantial debt service is acquirea, and 
it is very difficult to pass through such costs due to the competition that exists in 
retail gasoline marketing. 

There are many government subsidies, such as the ethanol obscenity, that affect 
gasoline marketing: state financial assistance programs are literally a drop in the 
bucket b:^ comparison. 

Thus, it is NCPR's position that the ''subsidization" issue provides no basis for 
prohibiting use of federal money in state financial assistance programs — ^the basis 
for any prohibition must be the desire of Congress to remain in the position of abso- 
lute neutrality. 

8. NCPR supports strong enforcement against those parties that are able to, but 
unwilling to comply with their regulatoiy obligations, for it is they who are being 
effectives subsidized, and competing unfairly with our members. 

9. NCrR's members have had to swallow the LUST tax, because there is no way 
to put a tenth of a cent per gallon on the street — ^indeed we have had to swallow 
most of the 4.3 cent per gallon portion of the gas tax earmarked for deficit reduction 
in what has been a terrible precedent, that should never be repeated. 

Accordingly, our members were very disturbed to hear that the Administration 
may be proposing today use of the LUST money for purposes such as funding the 
out of control "uIC" offices in the various Regional Headquarters. NCPR is ada- 
mantly opposed to any such non-UST related use of our money. 

RULE 4(BX2) STATEMENT 

I hereby certify that neither I, nor the National Coalition of Petroleum Retailers 
receive any federal grant or other funding whatsoever. 

Mr. Largent. Thank you, Mr. Daskal. 
Mr. Lykins. 

STATEMENT OF JEFF LYKINS 

Mr. Lykins. Thank you, Mr. Chairman and members of the sub- 
committee. My name is JefF Lykins and Fm Vice President of 
Lykins Companies in Milford, Ohio. I want to thank the sub- 
committee for scheduling a hearing on H.R. 688, as this legislation 
is of critical importance to petroleum marketers across the country 
and from my State. Fm here today to testify on behalf of the Ohio 
Petroleum Marketers Association, the OPMA, and the Petroleum 
Marketers Association of America, the PMAA. 
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First, rd like to give you a little background on myself and my 
company. Lykins Companies is a family owned and operated busi- 
ness. We serve 32 counties in Ohio; six counties in southeastern In- 
diana; and 11 counties in northern Kentucky. Overall, including 
our transportation company, we operate in 15 States. We sell a 
total of 126 million gallons of petroleum per year and we own and 
operate over 80 underground storage tank systems. So I can assure 
you that this issue is of great importance to myself, my company, 
and the communities we serve. 

The PMAA has been working with the Congressional staff for 
many years now to secure the States their fair share of the Federal 
funding under the LUST Program, and to allow them greater flexi- 
bUity within the program. PMAA and OPMA are pleased to see 
that the House members are interested in moving forward on this 
legislation again this year. PMAA and its marketer members have 
worked to secure the passage of H.R. 688, as an essential step in 
helping ensure that States continue to receive the lion's share of 
the F^eral LUST Funds. As you know, H.R. 688, if passed, would 
achieve several important objectives. 

First, the legislation would ensure that States, by statute, would 
receive at least 85 percent of the money appropriated by Congress 
yearly for LUST programs. PMAA strongly believes that this provi- 
sion is critical to the States to ensure that they are given resources 
necessary to carry out the obligations under the Federal LUST Pro- 
gram mandates. It would be an injustice to the States if they were 
to lose the additional funding for their responsibilities, because 
they^re the very entities which Congress made responsible for car- 
rying out the requirements under RCRA. 

If States do no continue to receive the bulk of the money appro- 
priated, the requirements for leaking underground storage tanks 
would quickly become an unfunded Federal mandate. Passage of 
H.R. 688 would, at the very least, assure the States their share of 
the Federal funding, especially as budgetary constraints grow 
tighter. 

Second, the bill would give States and tank owners and operators 
a greater voice in the allocation process. The bill provides that, 
should EPA want to change the current allocation formula, it must 
consult with the State administrators and representatives of tank 
owners and operators. The bill also uses the EPA's current alloca- 
tion formula and adds an additional criteria that EPA should take 
into consideration. Under H.R. 688, EPA would be required to also 
take into account the amount of revenue received into the Federal 
LUST Fund from a given State. 

The bill requires that these criteria be considered at a minimum, 
but does not prevent EPA from adding additional criteria after con- 
sulting with the regulated community. PMAA feels that this is an 
important provision because States are ensured that there will be 
a variety of criteria considered, including the amount of money 
States have paid into the fund. 

Third, the bill will allow the States greater flexibility regarding 
their use of the funds. PMAA believes that this is essential, be- 
cause as States face greater demand for the cleaniip funds, and ad- 
ditional administrative and enforcement costs. Congress should 
provide the greatest flexibility possible. With the 1998 tank dead- 
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lines quickly coining upon us, there will be a peak demand period 
for the funding at the State level. PMAA stands behind the EPA 
deadline, but £dso believes that the States must be given the maxi- 
mum amount of funding possible to fulfill their obligations. 

Every State faces a different situation with regard to their re- 
spective programs. The bill will allow the States to use the money 
for administration, enforcement, and to aid, at a minimum, tanks 
owners or operators who face financial hardship. 

Using EPA's figures, approximately 99 percent of the money ap- 
propriated each year goes for administration and enforcement of 
the LUST Program. Ajid approximately 1 percent is spent on the 
cleanup of orphan tanks. An example of that means, that out of the 
$69.3 million dollars appropriated for the program in fiscal year 
1995, it was only about $693,000 that went to cleanup sites, orphan 
tanks. The rest of the money appropriated in fiscal year 1995, 
about $68,607,000 went for the administration of the oversight pro- 
gram. 

Responsible parties, like myself and other marketers, will con- 
tinue to cleanup sites, but PMAA feels strongly that States should 
be allowed flexibility to make a decision, in certain cases, to use 
Federal funds for actual cleanups. As of May 1995, EPA had 
cleaned up 880 tanks, and private tank owners had cleaned up over 
100,000. PMAA's position has been and remains that the bulk of 
the cleanups need to be done in situations where the owner or op- 
erator can be identified, but may need financial assistance due to 
financial stress. 

Now, we have a Federal fund with over a billion dollars sitting 
idly, while States and marketers go broke trying to administer the 
program and cleanup sites. And, the yearly appropriation level con- 
tinues to dwindle. 

To make matters worse, the President has proposed to reinstate 
the LUST tax. If Congress were to spend the existing money from 
the LUST Fund at its current appropriation level, there would be 
enough money to fund a spend out over the next 20 years, without 
any new taxes. PMAA and OPMA believe it is clear that the Presi- 
dent wants this tax for deficit reduction purposes only. We strongly 
oppose a reinstatement of the tax for that purpose. Until Congress 
makes a good faith efibrt to spend down the existing funds, there 
is no need for a new tax. 

In addition, we're particularly disheartened to learn that, despite 
EPA's vigorous argument opposing the percentage mandate last 
year, they now want the existing LUST Funds to be diverted from 
the LUST Trust Fund, and to be used for other purposes. We 
staunchly oppose such a move, and find quite frankly, that EPA's 
change in position flies in the face of arguments made by them last 
year in similar legislation. 

To tax the American people for a specific environmental purpose, 
and then to arbitrarily change the purpose for which those funds 
can be spent, is not dishonest, but it's contrary to the original in- 
tent of the LUST Program. I can assure you that the PMAA, at 
least, believes that States are closer to the problem and can make 
more competent decisions with regard to the LUST Program and 
spending the money wisely. And with EPAs recent change in atti- 
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tude, it seems increasm^y more critical that States get their fair 
share of the money before they lose access all together. 

We urge the subcommittee to approve this important legislation 
and earoedite its consideration by the full committee and Congress. 
There nas probably never been a greater need to ensure States of 
their fair share of the Federal money, and to offer them increased 
flexibilily. On behalf of the PMAA and the OPMA, I urge your sup- 
port for H.R 688 and would be happy to answer any questions. 
Thank you. 

[The prepared statement of JefiTLykins follows:] 

Prepared Statement of Jeff Lykins on Behalf of the Ohio Petroleum Mar- 
keters ASSOCIATK»f AND THE PETROLEUM MARKETERS ASSOCIATION OF AMERICA 

Thank you Mr. Chainnan and members of the Subcommittee. My name is Jeff 
Ljidns and I am the Vice-President of The Lykins Companies in Milford, Ohio. I 
want to thank the Subcommittee for scheduling a hearing on H.R. 688, as this legis- 
lation is of critical inmortance to petroleum marketers from my state and across the 
country. I am here tooay to testi^ on behalf of the Ohio Petroleum Marketers Asso- 
ciation (OPMA) and the Petroleum Marketers Association of America (PMAA). 

I would like to first give you a little background on my company. The Lykins 
Companies, Inc. is a family owned and operated business that serves 32 counties 
in Onio; 6 counties in Southeastern Indiana and 11 counties in Northern Kentucky. 
Overall, The Lykins Companies operates in 15 states. The Lykins Companies sells 
a total of 126,000,000 gallons of petroleum per year and owns and operates over 80 
underground storage tank systems. So, I can assure you, that this issue is of great 
importance to me, my company and the communities uiat I serve. 

PMAA has been workins with Congressional staff for many years now to secure 
states their fair share of federal funding under the federal Leaking Underg[round 
Storage Tank (L.U.S.T.) program and to allow them greater flexibility witmn the 
program. PBIAA and OPMA are pleased to see that House members are interested 
m moving forward on this legislation again this year.PMAA is a federation of 41 
state and regional trade groups representing over 9,000 small, independent petro- 
leum marketers. Collectively these 9,000 marketers sell half the gasoline and 60% 
of the home heating oil consumed in the U.S. annually. OPMA represents approxi- 
mately 300 marketer companies and 500 companies overall. Overall, OPMA rep- 
resents marketers who distribute 55% of all the petroleum; 90% of the heating oil 
and most of the lubricants sold in Ohio. 

PMAA and its marketer members have worked to secure passage of H.R. 688, as 
an essential step in helping ensure that states continue to receive the lion's share 
of federal L.U.S.T. funds. As you know, H.R 688, if passed, would achieve several 
important objectives. First, the legislation would ensure that states — by statute — 
receive at least 85 percent of money appropriated by Congress yearly for the 
L.U.S.T. program. PMAA strongly believes that this provision is critical to states to 
ensure that tiiey are given the resources necessary to carry out their oblip^ations 
under the federal L.UTS.T. program mandates. It would be an iixjustice if states 
were to lose additional funding for their responsibilities, because they are the vexy 
entities which Congress made mostly responsible for carrying out the requirements 
under RCRA. 

If states do not continue to receive the bulk of the money appropriated, the re- 
guirements for leaking undergroimd storage tanks would quickly oecome an un- 
mnded federal mandate. Passage of H.R. 688, would— at the very least— assure 
states of their share of federal funding, especially as budgetary constraints grow 
tighter. 

Secondly, the biU would ave states and tank owners and operators a greater voice 
in the allocation process, "nie bill provides that, should E.PA. want to change the 
current allocation formula, it must consult with the state administratora ana rep- 
resentatives of tank ownere and operatora. The bill also uses E.PA-'s current alloca- 
tion formula and adds an additional criteria that E.PA. should take into consider- 
ation. Under H.R. 688, E.PA. would be reauired to also take into account the 
amount of revenue received into the federal L.U.S.T. fund from a given state. 

The biU requires that these criteria be considered "at a minimum", but does not 
prevent E.PJl from adding additional criteria after consultation with the regulated 
community. PMAA feelsthat this is an important provision because states are en- 
sured that there will be a variety of criteria considered, including the amoimt of 
money states have paid into the fund. 
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Thirdly, the bill would allow states greater flexibility regarding their use of the 
funds. PMAA believes that this is essential because, as states face greater demand 
for the clean-up funds and additional administrative and enforcement costs, Con- 
gress should provide the greatest flexibility possible. With the 1998 tank deadlines 
quickly coming upon us, tnere will be a peak demand period for funding at the state 
level. PMAA stands behind the E.P.A. deadline, but also believes that states must 
be given the maximum amount of funding possible to fulfill their obligations. 

E!verv state faces a different situation with regard to their respective program. 
The bill would allow states to use money for aazninistration^ enforcement and to 
aid— a^ a minimum — ^tank owners or operators who face financial hardship. 

PMAA feels that this provision should be included for a variety of reasons. Pri- 
marily. PMAA urges Consress to aid in the clean-up of leaking imoerground storage 
tanks because that was tne purpose intended when the fund was created. Unfortu- 
nately, onlv 1 percent of the money has been used for actual clean-up— and that has 
been for tne clean-up of orphan tanks where the owner or operator could not be 
identified. Clearly, there is a community need for the money to be used for actual 
clean-ups. 

Using E.P.A.'s figures, approximately 99% of the money appropriated each year 
goes for administration and enforcement of the L.U.S.T. program and approximately 
1% is spent on the clean-up of orphan tanks. For example, that means that, out of 
the 69.3 million dollars appropriated for the program in FY '95, only about $693,000 
went to dean-up sites (orphan only). The rest of the money appropriated in FY *95 — 
$68,607,000 — ^went for the administration and oversight of the program. 

Responsible parties will continue to dean-up sites, but PMAA feels strongly that 
states should be allowed the flexibility to make a decision, in certain cases, to use 
federal funds for actual dean-ups. As of May, 1995, E.P.A. had cleaned up 880 tanks 
(partially because they can only use federal money for orphan tanks) and private 
tank owners had cleaned up over 100,000 tanks. PMAA's position has been and re- 
mains that the bulk of dean-ups need to be done in situations where the owner or 
operator can be identified, but may need financial assistance due to finandal stress. 

Now, we have a federal fund with over a billion dollars sittins idly, while states 
and marketers go broke tryins to administor the program and dean-up sites. And, 
the yearly appropriation level continues to dwindle/To make matters worse, the 
President has proposed to reinstate the L.U.S.T. tax. If Congress were to spend the 
existing money firom the L.U.S.T. fund at its current appropriation level, there 
would be enou^ money in the fund to spend out over the next twenty years — 
WITHOUT A NEW TAX. PMAA and OPMA believe that it is dear that the Presi- 
dent wants this tax to be reinstated for defidt reduction purposes. PMAA and 
OPMA strongly oppose a reinstatement of the tax for this purpose. UntU Conmss 
makes a good faith efifort to spend down the existing funds, there is no need for a 
new tax. 

Under the Schaefer/Stupak bill, states would be able to spend the money for tank 
dean-up, administration and enforcement — ^wherever they believe their states could 
most enectively use the money. I can assure you that PMAA (at least) believes that 
states are closer to the problem and can make a more competent decision with re- 
gard to the L.U.S.T. program and spending the money wisely. 

PMAA urges the Subcommittee to approve this important legislation and expedite 
its consideration by the full Committee and Congress. There has probably never 
been a greater need to ensure states of their fair share of the federal money and 
to offer them increased flexibility. On behalf of PMAA and OPMA, I urse your sup- 
port for H.R. 688 and would be happy to answer any questions you may have. 

Mr. Largent. Thank you, Mr. Lykins. I would like to ^ve this 
foursome an opportunity to respond to Mr. Shapiro's testimony. I 
would ask each of you to respond, if there were any issues that 
were included in his testimony, that either raised or relieved con- 
cerns that vou have about the EPA's position on H.R. 688 or the 
LUST Fund; or the diversion of funds; or anything like that as you 
listened to from his testimony, any lights that went oflf, that you 
have an opportunity now to have you respond to that. 

We can start the microphone here and go back this way, if you'd 
like. 

Mr. Daskal. Mr. Chairman, obviously, we had heard rumors that 
they were going to propose using the funding in the Underground 
Iiyection Program and for ground water protection, and obviously 



Digitized by 



Google 



39 

that gave us some heartburn. We had some comfort with the idea 
that the underground storage tank office is not going to be going 
away. One point that we would like to address is the issue of the 
States having flexibility to reimburse owner/operators in certain 
conditions with Federal money. That was an issue that was vigor- 
ously contested or discussed during the 1985, 1986 debate, and in 
the report of, then the Energy and Commerce Committee, and I be- 
lieve one of the other referring committees, because this was actu- 
ally, the Trust Fund came about as part of the Superfund process 
in 1986. EPA was specifically directed not to seek cost recovery 
against those parties who had complied with the regulations and 
had run into hardship. It was almost a good faith effort test, if you 
will. And I didn't see any hint of that in Mr. Shapiro's testimony, 
although recognizing that it may have been in summary form. But 
still, we hope the Agency is still paying heed to that directive that 
this committee gave in 1986. 

Mr. Largent. Any other witnesses like to respond? Yes, Mr. 
Leiter. If you could make your answers brief, so we can get a com- 
ment from everybody. 

Mr. LEirER. I've got four quick points, I'll try to make. I think 
Mr. Tauzin was starting to get at it in his questioning. As I under- 
stood it, when EPA was before the subcommittee last July, the 
Agency said it could not support last year's bill. And then when it 
got over to the Senate, after the House passed it, the statement of 
the administration said, '"Opposed." And I understand there's a dif- 
ference between not supporting and opposing in terms of the jargon 
of whether the President will veto it, or whatever. It was interest- 
ing they've gone back to saying, "We can't support. We've got some 
concerns." I guess what I'm trying to think, if a couple of those con- 
cerns are eliminated, whether that can change the administration's 
mind on the bill and hopefully support it. 

There were three concerns that were raised in the testimony. 
First, that this would somehow dilute cleanups. And I guess I'm 
still trying to struggle with this "chicken and egg" tjrpe of situation. 
While they're saying that limited dollars would go to enforcement, 
that seems to be okay, but the other permitted expanded uses in 
the bill, somehow would dilute cleanups. And I think a lot has 
changed from when this program was originally put together, as to 
how cleanups are handled by the States — ^the increasing use of 
risk-based cleanups; less intervention by the States, in terms of 
how they're actually overseeing day-to-day the cleanups, and that 
perhaps you don't need the money. 

At the same time, there was an exchange, I think, with either 
Mr. Deal or Mr. Ganske, about the effect on administration person- 
nel with the amount of money that they keep and this might force 
people to lose their jobs here. It goes the other way as well, if they 
keep more in here and divert it to other purposes, we're losing 
those State people that are overseeing the cleanups and where do 
you want those dollars to be. 

The second concern dealing with the use of reimbursing tank 
owners, I think during my testimony I said you could change the 
word "excluding" to "including" in l(A)(v), and that, maybe, might 
satisfy the administration's concern in that particular area. 
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Last, with respect to the 85 percent, again, I just personally be- 
lieve that this has nothing to do with what's right for the environ- 
ment, but rather budget people, either at 0MB or in the manage- 
ment part of EPA, dictating to the folks on the front lines that this 
has to be done for some accounting purpose, rather than protecting 
the environment. Td like to see the subcommittee, perhaps, flesh 
that out in some way with the Agency and the administration, 
while this goes to markup or full committee. 

Mr. Largent. Thank you, Mr. Leiter. 

Ms. Yon. Thank you. I feel obliged to lead off with a statement 
that the States really and truly have enjoyed a very good working 
relationship with EPA in this program. It is unlike most others, 
but nonetheless, the proposed additional uses of the fund came as 
a big surprise to us today also. And I really don't see that that's 
something, while we are sympathetic to budget woes because we all 
have that in our own individual States, it's not something that the 
Association feels like they could support in terms of a change to the 
bill as it now stands. We feel that the bill, as crafted, gives us some 
certainty by using the 85 percent level, that there will be funding 
in the future. And I think when you hear testimony like we just 
heard, you see a temptation to use money for different things. You 
see a hesitancy of how much of a presence to keep in the program 
and that brings us back to having great comfort in that 85 percent 
level. And I would just close by reminding everyone of the huge ob- 
ligation, that we, as States feel, to get these sites cleaned up. So 
that's in large part what would drive any opposition we would have 
to proposed extra uses of the fund. 

Mr. Lykins. I have a tendency, being a business person and 
growing up in a family business, to kind of break things down to 
the simplest level so that I can understand it. To me, the idea of 
EPA stating that, 'Well, we're giving 86 percent now, trust us." 
And then to come in here, at the last minute, and say, '^e might 
want to use this money for something else." It just exemplifies the 
reason why we need this rule. And as far as the way the States 
use it, I think each State is going to have a different way to do 
that. I can tell you how it affects me in Ohio with my company, 
and that is that we've gone to a RBCA based management sys- 
tem — risk based, and it's working very well in Ohio. And it's start- 
ing to get some sites cleaned up that were kind of just laying there. 
The problem we're having is hiring and keeping competent people 
to monitor that. And that's the place where this money would be- 
come very useful. Now, that costs me jobs and money because we 
shut down a site to do the cleanup and what should take a month 
to do a cleanup, is now taking 3, 4, 5 and 6 months. That's 5 or 
6 months that I have a unit down, that I have people out of work 
and I have rural areas that are driving miles to get petroleum. And 
a lot of those are my own company operations. A lot of those are 
my customers which are a lot of Mr. Daskal's constituents. That 
was my final comment. Thank you. 

Mr. Largent. Thank you, Mr. Lykins. The gentleman from New 
York. 

Mr. Manton. Thank you, Mr. Chairman. This is addressed to all 
the panel, and I'll ask each of you for a brief comment. 
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During the Ij^^iji^ tm 1 

''What, in escfa penon^ 

States' eipenditme of FedenI IXST 
to ask today, whether the _ 
fund should be used prrTMrflr Sor 
cleanups, is still s hai ed fa^ the pmeL 

Lefs start widi Ma. ToQ-<r you have :he mike. Mr. Lykins. 

Mr. LykinSu Tea, I believe tfax the FSfAA and the OPMA still 
feel that that is a ^eij napoKtau pnt of the bin. 

Mr. Daskal. Our pontkm haBi\ 

Mr. ICAimw. Unlike the EPATs. 

Mr. Daskal. Tea. 

Mr. Lbtibl I was gakDg to s^ that. Ours^ SIGMA and KACS is 
still the same, that deanups first, dien enfioRsement, and the State 
funds third. 

Ms. Ton. No change from the States in terms of what we say is 
a priorily. Only an added emphasis that we would like to be the 
ones to diose those priantaes. 

Mr. ICanton. And, as kng as you have the mike there, you stat- 
ed last year that the primary use of the Federal fund moneys in 
the States has been fix- the tprhnical overa^ of deanup, and that 
you did not envision that pimary use shifting after enactment of 
this l^islaticm. Have you oianged that view? 

Ms. Ton. No, that* s stall the same. What we see is happening is 
just by Infusing more funds into this being able to do more clean- 
ups. 

Mr. ICantqn. And, your testimony today is that States would 
strenuously object to the prioritizati<xi of uses of Federal LUST 
Trust Fund numeys in statutory language? 

Ms. Ton. Tes, we'd like to just be the (mes, on our own individual 
basis, to dioee our own priorities. 

Mr. BfANTON. So, if you do not envision a shift in the use of the 
funding, why do you in your testimony object to the use of such 
language? 

Ms. Ton. I think we're talking two different things. The proposed 
uses are being able to use the money for completely different pro- 
grams. And my point is that every Stote has slightly different ways 
of handling issues that affect them. In some cases, enforcement 
might be more important than corrective action, and we only ask 
that we be the ones to put those in order of whafs done first 

Mr. Manton. This is a question for Mr. Lykins. Fve seen a letter 
firom the FMAA dated in March 1996, in which we were urged to 
oppose President Clinton's proposal to reinstate the leaking under- 
ground storage tank excise tax, which expired on December 31, 
1995, because 'Very little of the money in the fund will ever go to- 
ward its intended purpose, that is to dean up leaking underground 
storage tanks." If this biU is enacted into law, does that change 
your position on the excise tax? 

Mr. Lykins. We feel there's enough money there right now that 
we should start the cleanup and — get the law passed and start the 
cleanups and then see if uiere's a need to put the excise tax in, 
rather than just saying blankly now, there isn't a need or there is 
a need. 
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